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REMINISCENCES OF LORD THURLOW. 


i a book published some years since, en- 
titled “The Law,” the author, Mr. 
Cyrus Jay, gives some interesting reminis- 
cences of Lord Thurlow. Many of them 
were new to the writer, and in the hope that 
they may prove “ Entertaining ” to the read- 
ers of the “ Green Bag,” he has transcribed 
them for their benefit. 

Lord Bacon has remarked that they who 
derive their worth from their ancestors 
resemble “ potatoes, the most valuable part 
of which is under ground.” When one of 
Lord Thurlow’s friends was endeavoring to 
make out his relationship to the Secretary 
of Cromwell, whose family had been settled 
in the county adjoining (Suffolk), he re- 
plied, “ Sir, there were two Thurlows in 
that part of the country, — Thurlow the 
Secretary, and Thurlow the Carrier; I am 
descended from the latter.” We have read 
of a man who, in prospect of his promotion, 
being asked concerning his pedigree an- 
swered that he was not particularly sure, 
but had been credibly informed that he had 
three brothers in the ark. But a distin- 
guished poet of obscure origin surpasses this 
in his epitaph, — 

“ Princes and heralds, by your leave 
Here lie the bones of Matthew Prior, 


The son of Adam and of Eve: 
Can Bourbon or Nassau go higher ?” 


Perhaps no chancellor ever gave so many 
church benefices to poor clergymen of real 
merit as Thurlow. Among other instances 
of his eccentric goodness the following ap- 
pears to deserve peculiar notice. A curate 
who had a numerous family, but no patron 
among the great, was prompted by his 
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wants and a favorable opportunity which 
the sudden death of his rector afforded, to 
make a personal application to Thurlow. 
The Chancellor was struck with his appear- 
ance and address, and after hearing his 
story, whimsically asked him, “ Whom have 
you to recommend you?” “Only the Lord 
of Hosts, my lord.” “ Well,” replied Thur- 
low, instantly, “as it is the first recommen- 
dation I have from his Lordship, be assured 
that I shall attend to it.” The living was 
given to the meritorious applicant. 

Lord Thurlow by his natural disposition 
was utterly disqualified, one would have 
thought, for discharging the duties of a 
judge or performing the part of a courtier. 
His violent and often ungovernable temper, 
which in its subdued moods deserved the 
name of surliness or bluntness, seemed to 
form an insuperable impediment to success 
in either of these capacities. Yet despite of 
it Lord Thurlow was a supple and pliant 
courtier, and although his learning has pos- 
sibly been overrated, an able and impartial 
judge. He showed the natural fierceness of 
his disposition when quite a boy. Dr. 
Donne, one of the prebendaries of Canter- 
bury Cathedral, held a living somewhere in 
the neighborhood of Thurlow’s father, with 
whom he became intimate. Having ob- 
served that young Thurlow was rough and 
overbearing, he obtained his father’s permis- 
sion to send him to Canterbury school, with 
the master of which he had had a quarrel, 
in the hope that the intractable temper and 
fearless insolence of the future chancellor 
would render him a constant source of an- 
noyance to the unfortunate master. This 
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plan, so creditable to its designer, is said to 
have succeeded most admirably ; and Thur- 
low realized every expectation that the rev- 
erend prebendary had formed respecting his 
powers of annoyance. 

At Cambridge he became notorious for 
the daring he displayed in setting the disci- 
pline of his college at defiance, and in exhibit- 
ing a most supreme contempt for the persons 
and character of those by whom that disci- 
pline was maintained and enforced. 

Upon one occasion, having been guilty of 
some act of insubordination, he was sum- 
moned before the Dean, who, as a punish- 
ment for his offence, desired him to translate 
a page of the “ Spectator” into Greek, and 
when he had done so to bring the translation 
to him. The first part of this order Thur- 
low obeyed ; the second he disregarded. He 
easily performed the task imposed, but to 
annoy the Dean, whose deficiencies in classi- 
cal learning were notorious, carried it to one 
of the tutors. When the Dean heard of 
this he assembled all the resident Fellows 
of the College, and sent for Thurlow. Upon 
Thurlow’s entering the room, the Dean thus 
addressed him: “ How durst you, sir, carry 
your translation to Mr. when I de- 
sired you to bring it to me?” Thurlow 
replied, with the greatest composure, that 
he had done so from no motive of disre- 
spect to the Dean, but really from a com- 
passionate wish not to puzzle him. The 
enraged Dean immediately desired him to 
quit the room, and then, turning to the Fel- 
lows present, declared that Thurlow ought 
to be either expelled or rusticated. Some 
one, however, wisely suggested that if pub- 
licity were given to the transaction, the 
reputation neither of the Dean nor of the 
college would be much benefited, and that it 
wouid be far more prudent to let the matter 
drop than attract further notice to it. This 
advice was followed. 

With this dean Thurlow appears to have 
been involved in constant warfare. Upon 
another occasion, when summoned before 
him to answer some charge that had been 








brought against him, Thurlow’s demeanor 
was not quite so respectful as the Dean con- 
sidered befitted their relative stations, and 
rather sharply reminded him that he was 
speaking to the Dean of his college. Thur- 
low, in no wise abashed at this reproof, as- 
sumed a mock reverential air, and in every 
sentence of his vindication took care to 
insert “Mr. Dean,” until the irate dignitary 
was compelled to dismiss both the accusa- 
tion and the accused. At length, however, 
Thurlow received a friendly recommendation 
to withdraw himself from the University, in 
order to prevent the necessity of a formal 
expulsion. He left Cambridge without a 
degree. 

But Thurlow, though rough, harsh, and 
violent, was not a bad-hearted man. When 
he had become chancellor, he sent one morn- 
ing for his old friend the Dean, who had not 


forgotten, it is said, their enmity. Upon his 


entry the Chancellor accosted him. ‘ How 
d’ ye do, Mr. Dean?” “I have quitted 
that office, my lord,” said the reverend di- 
vine, rather sullenly; “Iam Mr. Dean no 
longer.” “Well, then,” said his lordship, 
“it depends upon yourself whether you be 
so again. I have a deanery at my disposal 
to which you are heartily welcome.” 

Crabbe, soon after he came up to London, 
a poor penniless adventurer, sent a copy of 
verses to the Chancellor, with a letter im- 
ploring the honor of his patronage. To this 
application Thurlow made a cold reply, re- 
gretting that his avocations did not leave 
him leisure to read verses. Crabbe, stung 
with this repulse, addressed to him some 
strong but not disrespectful lines, intimat- 
ing that in former times the encouragement 
of literature had been considered as a duty 
appertaining to the illustrious station he 
held. Of this effusion the Chancellor took 
no notice whatever. 

After Crabbe had, through the discrimi- 
nating goodness of Burke, been relieved 
from the immediate pressure of distress, he 
received a note from Thurlow inviting him 
to breakfast the next morning. He was 
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received by the Chancellor with more than 
ordinary courtesy. “The first poem you 
sent me, sir,” said Thurlow, “I ought to have 
noticed ; and I heartily forgive the second.” 
They breakfasted together, and at parting 
his lordship put a sealed paper into Crabbe’s 
hand, saying, ‘ Accept this trifle, sir, and 
rely on my embracing an early opportunity 
to serve you more substantially when I hear 
you are in orders.” The paper contained a 
bank-note for one hundred pounds. The 
promise Thurlow made at that time he soon 
performed. When Crabbe was qualified to 
hold church preferment, he received an invi- 
tation to dine with the Chancellor. After 
dinner, addressing the poet, his lordship told 
him that, ‘“ by G—, he was as like Parson 
Adams as twelve to a dozen,” and that he 
should give him two livings in Dorsetshire 
that had just become vacant. 

As Speaker of the House of Lords, Thur- 
low was distinguished for the dignity with 


which he enforced the rules of debate. 


Upon one occasion he called the Duke of 
Grafton to order, who, incensed at the inter- 
ruption, insolently reproached the Chancel- 
lor with his plebeian origin and recent ad- 
mission into the peerage. Previous to this 
time, Thurlow had spoken so frequently that 
he was listened to by the House with visible 
impatience. When the Duke had concluded 
his speech, Thurlow rose from the woolsack, 
and advanced slowly to the place from 
whence the Chancellor generally addresses 
the House; then fixing upon the Duke the 
look of Jove when he grasps the thunder, 
he began, in a level voice, that famous 
speech so familiar to every schoolboy: “I 
am amazed at the attack which the noble 
lord has made upon me. Yes, my lords, I 
am amazed at his grace’s speech. The 
noble Duke cannot look before him, behind 
him, or on either side of him, without seeing 
some noble peer who owes his seat in this 
House to his successful exertions in the pro- 
fession to which I belong,” etc. “ The effect 
of this speech,” says Mr. Butler, “both 
within the walls of Parliament and without 





them, was prodigious. It gave Lord Thurlow 
an ascendancy in the House which no chan- 
cellor had ever possessed ; it invested him 
in public opinion with a character of inde- 
pendence and honor; and this, although 
he was ever on the unpopular side of pol- 
itics, made him always popular with the 
people. 

There is one anecdote recorded of Lord 
Thurlow which reflects the highest credit 
upon him. In 1782, when Lord North re- 
signed, the King determined to withhold 
from him the pension usually granted to a 
retiring Prime Minister. Thurlow, then 
Chancellor, represented to his Majesty that 
Lord North was not opulent, that his father 
was still living, and that his sons had spent 
a great deal of money. The King answered, 
“Lord North is no friend of mine.” “That 
may be,” replied Thurlow; “but the world 
thinks otherwise, and your Majesty’s char- 
acter requires that Lord North should have 
the usual pension.” The King, convinced 
that his Chancellor was right, at last gave 
way. This conduct was not forgotten by 
Lord North. When the coalition ministry 
came into power in 1783, Lord North be- 
came Secretary of State for the Home De- 
partment. Fox having xesolved to get rid 
of Thurlow, North received the King’s com- 
mands to write to the Chancellor, desiring 
him to surrender the Great Seal. North 
positively refused to comply with this or- 
der, saying, ‘“‘ When I retired last year, Lord 
Thurlow was the man who prevented my 
retreat from being inconvenient to me ; shall 
the first act of my return to office be to give 
Lord Thurlow pain? I will not do it!” 
The King was amused at Lord North's 
pertinacity, and observed that while he kept 
secretaries he certainly was not bound to 
write his own letters. Lord North persist- 
ing, Mr. Fox was at last obliged to under- 
take the matter himself, although it did not 
come within his department. Fox discharged 
this duty, it is said, in a very harsh manner ; 
which is strange, for harshness was foreign 
to Fox’s character, and Thurlow, it is known, 








372 The Green Bag. 





entertained by no means an unfriendly opin- 
ion of him. 

As a judge, Thurlow has usually been 
rated very high; but the tendency of mod- 
ern opinion has been to estimate him some- 
what lower. Mr. Butler has described his 
decrees as strongly marked by depth of 
legal knowledge and force of expression, and 
by the overwhelming power with which he 
propounded the result; but they were, he 
adds, too often involved in obscurity, and 
sometimes reason was rather silenced than 
convinced. This method, as it has been 
remarked, is precisely that which we might 
expect in a judge who is indebted to the 
learning of others for the judgments which 
he delivers, and who is not himself familiar 
with the chain of reasoning the conclusion 
of which constitutes his decree. It is well 
known that most of his judgments were 
framed by Mr. Hargrave. Thurlow has 
been charged with allowing the causes in 
his court to accumulate; but we doubt if 
this accumulation was not rather due to the 
imperfect constitution of the court than im- 
putable to the Chancellor himself. When 
on the bench, he is said to have restrained 
with difficulty those forms of expression 
which, though habitual to him, would hardly 
have suited the dignity of his office. He 
disliked, and always checked in his court, 
any tendency to what is sometimes called 
eloquence. He once cut short a flowery 
advocate in the middle of a metaphor and 
bade him read his brief. His behavior to- 
wards the bar was rough and uncouth, but 
not overbearing. He was probably too con- 
scious of his deficiencies in knowledge of 
law to have attempted such conduct. On 
the day before the court rose for the long 
vacation, the Chancellor was leaving without 
making the then customary valedictory ad- 
dress to the bar; he had nearly reached the 
door of his room when a young barrister said 
to a friend in a loud whisper: “ He might at 





least have said, D—n you!” Whether Thur- 
low overheard this remark, or whether until 
that moment the matter had escaped him, we 
cannot tell; but he returned to his chair and 
made the usual complimentary speech. 

At the Council-board Thurlow was both 
wayward and timid. Pitt used to declare 
that he proposed nothing, opposed every- 
thing, and agreed in nothing ; a character 
like that which a Spanish historian gave 
the unfortunate Prince Don Carlos. He 
was, he said, “ Non homo, sed discordia,” — 
not a man, but the spirit of discord personi- 
fied. Very often matters of state were dis- 
cussed at the Cabinet dinners ; and Thurlow, 
when the cloth was cleared, refusing to join 
his colleagues in their deliberations, would 
get up, quit the table, and stretching him- 
self at full length on three chairs, go to 
sleep or at least affect to do so. With such 
a colleague as this it cannot be supposed 
that Pitt could have much community of 
feeling. The dislike, however, seems to 
have been mutual. Thurlow very freely 
expressed his opinion on Pitt’s conduct in 
supporting the Opposition in the impeach- 
ment of Warren Hastings. The grounds on 
which Mr. Pitt supported the impeachment 
differed substantially from those on which 
the Opposition proceeded. Pitt grounded 
his support on the fact that the conduct 
which Hastings pursued towards Cheyt- 
Sing (whom he considered as a criminal, but 
whom the Whigs regarded as an oppressed 
Prince) showed an intention of punishing 
him too severely. This intention, Pitt con- 
tended, was criminal ; and for this intention 
he should vote for the impeachment. When 
Lord Thurlow heard of Pitt’s reason for 
supporting Mr. Burke’s motion, he repro- 
bated with vehemency the injustice of 
grounding an impeachment on a mere in- 
tention. “Ifa girl,” he said in his growling 
style, “had talked law in these terms, it 
might have been excusable.” 
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SENSIBLE LAWS. 


N an article entitled “ What I call Sensi- 
ble Legislation,” a Scotch writer in an 


English magazine recalls some of the quaint- 


old Scottish laws, and in a humorous way 
comments on the vast amount of common- 
sense contained therein. From this inter- 
esting paper we make a few extracts which 
seem to deserve a place in the columns of 
the “Green Bag.” 

Let me ask any woman of experience 
who is a housekeeper (says the author), 
whether it would not be convenient if she 
could know the best and worst of her expen- 
diture, — if there were no rise and fall of 
prices to plunge her into a weekly struggle 
with the pence-table. Our contemned an- 
cestors did not allow women to be put upon 
in this way. In the reign of .James IV. 
of Scotland, the magistrates of towns were 
enjoined “to set prices upon bread, ale, 
and all other necessarie things, wrought and 
bought.” James V. appointed a commis- 
sioner “for setting prices on craftsmen’s 
work and stuff, victual and salt.” Then 
the law told every man what price he was 
to set upon all goods in his shop; now 
the tradesman is left:to make for himself 
complex calculations, and to discover, through 
much trouble, what he ought to charge in 
order to insure an honest living. Queen 
Mary decreed that prices should be set 
also on tame and wild fowl. “The black 
cock,” says her Majesty, per statute, “is 
to be sax pennies, and the tame hen eight 
pennies.” 

It is well known what care a father takes 
to keep his children from uncontrolled ram- 
bling on the public highways. The wise 
spirit of our ancestors perceived this, and 
James IV. enacted “that no man, spirit- 
ual or temporal, pass forth the realm with- 
out license, or being abroad, do anything 
against their license.” They were ordered 
to be good boys; and were kept out of the 
temptation of strange pie-men and pastry- 





cooks by the further provision of the statute, 
which goes on to say: “ And that they have 
out no money, under pain of proscription 
and rebellion, and be demeaned as traitors.” 

King James VI. enjoined that “ youth 
going out of the kingdom should abide 
in the true religion;” and he goes on to 
order “that such as send their sons abroad, 
have a special care that their stay may be 
where the true religion is professed, spe- 
cially where they want pedagogues ; at least 
where the Inquisition is not; and in case 
any of these sons haunt the exercise of con- 
trary religion, those that have the charge of 
them may be straiten’d to find caution, to 
furnish them no more money except their 
reasonable expences to bring them home.” 
In that way truth was properly protected. 

There is no doubt that a necessity exists 
in our own day for a judicious supervision of 
the press. A free press soon becomes ir- 
reverent, and takes a pride in setting up the 
present over the past, and talking dreamily 
about the future. Our ancestors were saved 
from all trouble on this score, by the care 
of their rulers. Their reading was selected 
for them by their government, as a child’s 
books are chosen carefully by a judicious 
father. Queen Mary ordained “that no 
printer presume, attempt, or take upon hand, 
to print any books, ballads, songs, blasphe- 
mations, rhymes, or tragedies, either in Latin 
or English tongue, in any times to come, 
until the time the same be seen, viewed, and 
examined, by some wise and discreat per- 
sons deputed thereto; and thereafter a 
license had and obtained from Our Sover- 
eign Lady, for imprinting of such books, 
under the pain of confiscation of all the 
printer’s goods, and banishing him of the 
realm forever.” 

I believe it is, in the present day,.a com- 
mon thing to ridicule the cockney sportsmen 
who discharge their guns, through inexpert- 
ness, into unoffending bodies of donkeys, 








374 7 The Green Bag. 





game-keepers, and others; but how much 
more practical and sensible it would be if we 
put the cockneys down! By the first of 
James VI. no man could shoot with or carry 
guns, under the pain of cutting off the right 
hand. 

We grumble at the overcharge habitually 
made by cabmen; yet we go on paying. 
Ferrymen were the cabmen necessary in 
many places to our forefathers, and they also 
took advantage of their power over fares. 
Did our ancestors content themselves with 
joking and squabbling on the subject? No, 
indeed, they were practical men. Under an 
act of Mary’s reign, it was decreed that a 
single person could cross the Forth of Tay 
for fourpence, a horse should cost fourpence 
extra, and so forth. Overcharges being 
made, there was no timid compromise, no 
shilly-shally. The offender was punished out 
of hand, — himself with death, and his heirs 
and assigns with confiscation of his property. 
Be assured that is the true law for cabmen 
Kill them, and confiscate their property. 

We make a common talk and nothing 
more, a common care, a common worry over 
negligence in servants. Under James L, 
in case of accidental fire, servants were 
liable. Fine, corporal punishment, and ban- 
ishment for three or seven years made it 
their interest to mind where they (or their 
masters and mistresses) put the candles. 

Paternal oversight protected the amuse- 
ments of our ancestors. Persons convicted 
of drunkenness, or haunting of taverns and 
ale-houses after ten o’clock at night, or any 
time of day except the time of travel, or for 
refreshment, paid for the first offence three 
pounds, or were fastened to a wall for six 
hours in an iron necklace, or had the six 
hours in gaol; for the second fault, five 
pounds, or double allowance of necklace or 
of gaol; for the next fault, double the last 
punishment, and after that, confinement till 
they gave security for good behavior. Robin 
Hood, Little John, Queens of the May, and 
Abbots of Unreason were thundered against 
to good purpose, with a penalty of five years’ 





gaol if they attempted any of their nonsense. 
As for those nuisances called Jack-in-the 
Green, and such like, I will give you a bit of 
an act in the fine old vernacular: “And gif 
onie women or uthers about Summer Trees 
sing and makis perturbation to the Queen’s 
lieges in the passage through towns, the 
women perterbatoures for skufrie of money 
or utherwise, sall be taken, handled, and put 
on the cuck-stules of everie burgh.” Oh 
that we had our ancestors to legislate for 
organ-boys and street-bands ! 

Under James VI., filial tenderness was 
promoted by an Act of Parliament, under 
which children beating or cursing parents 
were to be put to death “without mercie.” 
But if the offender should be younger than 
sixteen, his punishment should be left to the 
discretion of the judge. 

To select the dresses of the children is, 
of course, a parent’s duty; and in this re- 
spect the kings, in the good time that is 
gone by, were not remiss. Minute details 
of the dress legal in each rank are converted 
into Acts of Parliament. Under James 
II., it is at last ordained that the king 
make a pattern of each habit, which shall 
be thereafter in each rank the standard 
dress, just as an imperial quart is made to 
be a standard measure. 

Parents know also how much it is good 
for little boys to eat ; so a paternal govern- 
ment controlled the dinners of its subjects. 
Under Queen Mary it was ordained that 
“no bishop or earl have more than eight 
dishes at his table; a lord, abbot, or dean, 
six; a baron, four ; a burgess, three. Only 
one kind of meat to be in each dish.” Pen- 
alties considerable. Marriages and public 
banquets were excepted. James VI. pro- 
hibited the dishing up of “foreign drugs 
or confections ;” forbade banquets after bap- 
tisms, and ordered that at all dinner-parties 
doors be left open “for the free ingress of 
spies.” Spies are not unwelcome to a well- 
regulated people. Why should children 
shrink from encountering the ever-present 
eyes of an attentive father? 
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A LIMB OF THE LAW. 


By Eucene J. HAtt. 


C* a New England farm, at a distance from 
town, 

Where Canada thistles and pebbles were plenty, 
Lived in a quiet seclusion Ezekiel Brown, 

Unthoughtful of fame until past one-and- 

twenty. 
He was green as a gosling, and little he knew 

Of the devious ways of the great world outside 
Of the small country town where he flourished 

and grew, 

Whose little affairs were a source of such pride 
To the people who lived there, contented to plod 
And walk in the ways that their grandfathers 

trod. 


But “ Zeke” was progressive, and not like a crab, 
To stay and go backward like others about him ; 
He’d a wonderful gift from a fellow called 
“cc Gab fs 
(Where, where is the lawyer who “gets on” 
without him ?) 
“Zeke” would sit on a box in the old country 
store, 
And argue and argue, for hours and hours ; 
To the loftiest flights in debate he would soar. 
The shrewdest of talkers succumbed to his 
powers. 
The wondering old Yankees looked on and said, 
“ Pshaw ! 
He wa’n’t made for a farmer, he’s cut for the 
law.” 


So often this thought was suggested to him, 
That he said to himself, “Ill jest lay down 
my hoe 
An’ leave the old farm, where the prospect is slim 
For a man o’ my talents ambitious to grow. 
It’s better to work in the shade with one’s jaw, 
Than to sweat in the sun for the dollars and 
dimes ; 
An’ the very best thing one can say o’ the law 
Is that business is best in the hardest o’ 
times.” 
Zeke’s soul became filled with a sense of unrest ; 
He “pulled up his stakes” from the farm and 
went West. 





He came to Chicago, one warm summer day, — 
A thrifty young town, “ where things went with 


a hop.” 
Here he drove in his stakes and determined to 
stay 
And work his way “up from the foot to the 
top.” 


His plausible tongue, his intelligent face, 
His shrewdness, persistence, and good com- 
mon-sense 
Soon found him a very subordinate place 
In the little back office of Peckham & Pence, 
Where by struggling and working, with purpose 
sincere, 
He started himself in his famous career. 
Here he labored with “Blackstone,” with 
“Washburn” and “ Kent,” 
Till his brain became weary by constantly 
reading. 
He dozed over “Coke ;” weary, long hours he 
spent 
With “Parsons on Contracts” and “ Chitty 
on Pleading.” 
He went to the law school, where, patient and 
mild, 
The “ good old professor” sat in his armchair 
(How well we remember the way that he smiled 
At the forensic flights of our fancy while there ; 
How fine his distinctions ’twixt whereas and 
moreover, 
Devises, remainders, replevin and trover !) 


Ezekiel said little, but sat there askance, 
With his big mouth wide open to catch every 
word ; 
In a seedy black coat and old cream-colored 
pants, 
Presenting a picture grotesque and absurd. 
Yet the questions he asked the Professor were 
clever, 
And the boys used to say, as they looked at 
his cheek, 
“ He’s just loading up for some future endeavor. 
Wait and see if the world don’t sometime hear 
from ‘Zeke.’” 
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He was great in “ supposing ” all sorts of strange 
cases 

Which might have occurred in preposterous 
places. 


Ezekiel at last to the bar was admitted. 
He opened an office and hung out his sign ; 
But like other lawyers was much to be pitied, — 
No generous clients appeared in his line. 
His friends were but few, and his purse it was 


slender ; 
His garments grew threadbare at elbows and 
knees ; 
His chops were not juicy, his steak was not 
tender ; 


He “chinked in the corners” with crackers 
and cheese. 
But his courage was grand, as he watched for his 
ship 
With a hopeful young heart and a stiff upper lip. 


One day a lone widow, with eyes that were red, 
With a look that “ betokened ” she ’d been in 
a row, 
Came into his office and tearfully said : 
“Oh, good Mr. Liar, dhey ’ve pounded me cow. 
She hooked up dhe bars an’ wint into dhe alley, 
An’ sthood dhere jist chewin’ a wee bit o’ hay, 
Whin me neighbor, nixt door, Mrs. Michael 
O’Mally, 
Jist up wid her apron and shooed her away. 
An’ before me boy Dinnis could put on his socks, 
She kicked up her heels an’ run’d off loike a fox. 


“Dhin dhe bad boys dhey chased her an’ made 
her so shcared-loike, 
She stuck out her tail, an’ she run’d down, 
down dhe sthrate, 
Roight into a dood dhere dhat wuz n’t prepared- 
loike, — 
Knocked him into dhe gutther, roight off o’ 
his fate. 

His feelin’s were hurted. He made such a row 
A big blue polace came along wid a shout, 
An’ dhrove off me poor, pritty shcared little cow, 
Put her into dhe pen, an’ I can’t git her out. 

Oh, plaze, Mr. Liar, take pity on me! 
Oi’ll do yer wake’s wash if ye’ll git me cow 
free.” 





When the case in the justice court came to be 
tried, 
Ezekiel was there with his law books at hand. 
The scene was pathetic ; the lone widow cried, 
And “ woiped her two oies whin she took to 
dhe sthand.” 
Ezekiel arose in behalf of the cow, 
With cases to cite from the law books before 
him. 
He told of the wherefore, the when, and the 
how, — 
The old gift of “Gab” seemed to steal softly 
o’er him ; 
And he pictured the woes of that cow with such 
power 
That justice and jury all wept for an hour. 


Though the statute was clear that a fine be 
imposed 
On owners of all cattle running at large, 
The cow was released, and the widow vamosed, 
And did his “wake’s washin’ widout any 
charge.” 


This case made Ezekiel the talk of the city, 
And clients came to him with feelings of awe. 
“ Here’s a man,” they all thought, “so ingen- 
ious and witty, 
He clears every client in spite of the law.” 
Men and women came to him from all sorts of 
places ; 
It soon took two smart clerks to docket his 
cases. 


Ezekiel grew famous, his clients all praised him ; 
He did not. protest when they proffered their 
pelf. 
No desperate case ever puzzled or dazed him, 
Or shook his omnipotent faith in himself. 
He dabbled in corner lots, let nothing slip 
Through his fingers worth keeping, his charges 
were steep. 
By the practical use of his marvellous lip, 
He climbed from the foot to the top of the 
heap ; 
And wondering old Yankees Down East now 
say, “ Fudge! 
Who’d ever ’a’ thought he’d be talked on for 
judge?” 
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THE SUPREME COURT OF MICHIGAN. 


By Henry A. CHANEY. 


Y all accounts the jurisprudence of 
Michigan in her territorial days was 
much enlivened by the eccentricities of her 
first Chief-Justice. This was Augustus 
Brevoort Woodward, who left his surname 
to the principal avenue of Detroit, and his 
ineffaceable mark upon that city in the con- 
centric scheme on which he laid it out; it 
was he also who drafted the act for the 
establishment of a University which he 
called the Catholepistemiad of Michigania, 
and which was to have thirteen professor- 
ships, whereof one was to be the Didaxum 
of Anthropoglossica, and was to embrace, 
the act said, all the Epistemum relating to 
language. He was a marvel of personal 
untidiness, even among pioneers ; and his 
imperious will was such that no mortal man 
could get along with him unless he submitted 
to it. He was Chief-Justice from 1805 to 
1823; and during the British occupation of 
Detroit in 1813, he was Proctor’s secretary 
in civil matters, but he bullied Proctor as he 
had previously bullied Hull. His associ- 
ates were Frederick Bates and John Griffin, 
both of Virginia. Bates, who was an older 
brother of Lincoln’s attorney-general, re- 
signed in a year or two, and went to Mis- 
souri, where he afterward became Governor. 
Griffin, who had formerly been a judge in 
the Indiana Territory, and had asked to be 
transferred to Michigan, was Woodward’s 
drudge! till both resigned in 1823. Bates 
was followed in 1808 by James Witherell, a 
man of Massachusetts birth, who had been 
practising medicine in Vermont. He was a 
Revolutionary soldier, and as determined as 
Woodward. He sided with Hull; and as 
the Governor and Judges made the laws, 
these two enacted a statute, in Woodward’s 
absence and in spite of Griffin, for the 
suppression of unauthorized banking, and 
1 Cooley’s Michigan, p. 150 
5° 





thereby put an end to the Bank of Detroit, 
which was one of Woodward's undertakings.! 
The Chief never forgave him; but the inhar 
monious pair sat on the same bench for a 
decade and a half. Thirty or forty years 
later Witherell’s son was a judge of the Su- 
preme Court of the State, and his grandson 
Thomas Witherell Palmer has been United 
States Senator and Minister to Spain, and 
is now President of the World’s Fair 
Commission. 

When Woodward and Griffin resigned, 
Witherell became Chief-Justice, and his 
associates were Solomon Sibley and John 
Hunt, of Massachusetts, and James Duane 
Doty, of New York, who had been clerk of 
the court and seems to have somehow been 
detailed to hold court in remote counties. He 
was then a youth of twenty-four; he was 
afterward Governor of Wisconsin Territory, 
and when he died, in 1865, he was Governor 
of Utah by Lincoln’s appointment. It 
was he who once went fishing with Daniel 
Webster arrayed in Webster’s costly court- 
suit; he had no change of raiment, and 
Webster rigged him up in the court dress, 
saying that it would never be of any fur- 
ther use for ceremonial purposes.  Sib- 
ley remained on the bench until almost 
the close of the territorial period; it was 
his son Henry who was the first governor of 
Minnesota and in 1862 put down the Sioux 
uprising. Hunt was a competent lawyer, 
with a crazy delusion that his legs were made 
of straw. He died in 1827, while still judge, 
and was succeeded by Henry Chipman, of 
Vermont, whose father, Nathaniel Chipman, 
had been Chief-Justice of that State and 
United States Senator, and whose son Logan 
has been a conspicuous municipal judge in 
Detroit, and a representative in Congress. 
Chipman was a graduate of Middlebury Col- 

1 Campbell’s Michigan, p. 245. 
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lege, and he began practice and married in 
South Carolina. Witherell resigned in 1828, 
when nearly seventy years old, and ex- 
changing places with William Woodbridge, 
became Secretary of the Territory, so that 
afterwards, in the occasional absence of Cass, 
he acted as Governor. Woodbridge was 
from Connecticut, and was a son-in-law of 
John Trumbull; he was Governor of Michi- 
gan in 1840, and by a coalition between 
Democrats and Whigs became United States 
Senator. It was he who suggested to Web- 
ster the extradition clause in the Ashburton 
Treaty. 

The last three judges in the territorial 
list were all appointed by General Jack- 
son. They were George Morell, who will 
be mentioned farther on; Ross Wilkins, of 
Pennsylvania, who was afterward and for 
many years the first district judge in Michi- 
gan; and David Irwin, of Virginia, who was 
to succeed Doty in the special judgeship. 
Their nominations were sent to the Senate 
at that stormy session when Van Buren was 
rejected for minister to England, and it was 
three months before they were finally con- 
firmed. Indeed the point was made by 
Thomas Ewing that there were no vacancies 
to fill, since, under the Ordinance of ’87, the 
judges were entitled to hold office during 
good behavior. Wilkins, who was probably 
the last survivor of the territorial bench, 
was born at Pittsburgh in February, 1799, 
and was a graduate of Dickinson College in 
the class of 1818. When Michigan entered 
the Union, in 1836, he became the United 
States District Judge; and he held that office, 
without missing a term of court, until he 
resigned in December, 1869. He died May 
17, 1872. In his earlier years he had been 
a Methodist class-leader, and he remained a 
Methodist until he was old, when his relig- 
ious speculations led him toward the Catho- 
lic Church. There was one doctrinal point, 
however, which still troubled him, as he ad- 
mitted one day to an old-time Methodist 
friend, the late William Clay. Mr. Clay was 


a profound student, and a man of rare skill 





in dealing with metaphysical subtleties. 
“ Why,” said he, unguardedly, “ that’s easy 
enough;”’ and seating himself with the judge 
upon a dry-goods box, he made the knotty 
point so plain that to his own subsequent 
chagrin his venerable friend found every ob- 
stacle removed that had kept him out of the 
Romish communion, and soon after joined 
that church. 

In addition to these twelve men, two thirds 
of whom may be called eminent,—at any 
rate, they are in Appletons’ Biographical 
Cyclopadia,— there were four others who 
received early appointments to the territo- 
rial bench of Michigan,’ but who did not 
serve. Two of these were Samuel Hunting- 
ton, who did not accept, and Return Jona- 
than Meigs, Jr., who was not confirmed ; 
both were afterward governors of Ohio, and 
Meigs was also Chief-Justice of that State, 
United States Senator, and Postmaster-Gen- 
era] under Madison. The others were one 
John Coburn, who preferred a judgeship in 
Louisiana Territory; and William Sprigg, of 
whom I know nothing, but suppose to have 
been a Marylander, as were Tom and Dick 
of that name who were members of early 
congresses. Able, however, as most of the 
judges no doubt were in many ways, such 
small trace as is left of the jurisprudence of 
their times does not go far to prove it. In 
the fall of 1822 the “ Detroit Gazette” was 
full of attacks upon the court, though Wood- 
ward was the target for most of the ponder- 
ous abuse of its contributors. One feature 
of the newspaper criticism was the publica- 
tion of a series of reports entitled “ Notes of 
Trials, Arguments, and Proceedings in the 
Supreme Court of the Territory of Michigan, 
September Term, 1821.” These notes pur- 
ported to give the conversations and discus- 
sions of the judges with each other and with 
the bar, even to the exhibition of their dis- 
agreements and asperities ; and every instal- 
ment was headed with the words : — 

“ A man may see how this world goes with no 
eyes. Look with thine ears; see how yon 

1 Campbell’s Judicial Sketch. 
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Justice rails upon yon simple thief. Hark, in 
thine ear: change places; and, handy-dandy, 
which is the justice, which is the thief?” — Azug 
Lear. 


At a later date Woodbridge was also 
attacked. But it might perhaps be as un- 
safe to judge of the court by what the news- 
papers said, as it would be now. 


The admission of 
Michigan to the Union 
was one of the politi- 
cal sensations of its 
time. Her people de- 
clared themselves a 
State, adopted a Con- 
stitution, and chose 
State officers, full four- 
teen months before 
they were admitted 
by Congress. Their 
choice for executive 
was Stevens T. Mason, 
the boy governor, 
whom Jackson had 
previously made terri- 
torial secretary. Jack- 
son wasdispleased with 
him forthe promptness 
which he had 
marched the Michigan 
militia into Lucas 
County on the out- 
break of the Toledo 
War; and he had sent 
a young Virginian named Horner to take 
his place. But no one took much notice of 
Horner beyond pelting the tavern where he 
lodged one night with stones, — for which 
attention the landlord charged him in the 
bill,|| — and Mason, who presently became 
governor by popular election, deported him- 
self thereafter as a State and not a Federal 
functionary. He appointed a Supreme Court 
consisting of William A. Fletcher, George 
Morell, and Epaphroditus Ransom. Morell 
had been one of the territorial judges for 


with 


GEORGE 


1 Campbell’s Michigan, p. 468. 








nearly eight years; but he now, like Mason, 
transferred his allegiance to the State. He 
was the only one of the territorial judges to 
sit on the State bench; Chief-Justice Sibley, 
who was sixty-seven years old, had become 
deaf; and Wilkins, who had taken part in 
the various “State’s Rights” conventions 
had also been active in that Ann Arbor 
gathering of Jacksonian Democrats, known 
as the “ Frostbitten 
Convention,” which 
met in December, 
1836, and assumed, in 
the name of the people, 
to accept the terms of 
admission imposed by 
Congress; he was re- 
warded with the posi- 
tion of district judge. 
Fletcher, the new 
Chief-Justice, was ca- 
pable enough ; he had 
practised in Detroit 
since he came to the 
Territory in 1820, and 
in 1825 had served on 
a commission to re- 
vise the laws. When 
he was made Chief- 
Justice he was already 
judge of a circuit that 
embraced all of the 
Michigan counties ex- 
cept Wayne; he trav- 
elled this circuit, and 
had two local associates in every county. 
He had also been Attorney-General. His 
tastes, however, like the young governor’s, 
were too convivial; and though he lived till 
1853, he soon became unfit for judicial life, 
and left the bench in 1842.1 While he pre- 
sided, the bench was lengthened to accom- 
modate four members, and Mason gave the 
new judgeship to Charles Wiley Whipple. 
His successor as Chief-Justice was his as- 
sociate, George Morell, who was born at 


MORELL. 


1 Cooley’s Lenawee Bar; 7 Pioneer Collections, 
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Lenox, Mass., March 22, 1786, and was a 
graduate of Williams in 1807. He studied 
law with Walworth and Marcy at Troy in 
the office of John Russell, and his judicial 
life began in 1827 in New York, for he was 
the first to preside as judge in the Otsego 
County Court. In 1828 he was in the New 
York Assembly. He died March 3, 1845. 
His son was one of McClellan’s generals in 
the Peninsula, and 
commanded a division 
in Fitz-John Porter’s 
corps at the second 
Bull’s Run, It was he 
whose care to have his 
troops in camp by 
dusk won him the 
not unfriendly nick- 
name among them of 
“Granny Sundown.” 
There are but two 
opinions by Morell, 
and none at all by 
Fletcher, in the Mich- 
igan Reports, which 
began only with the 
year 1843. Morell’s 
are in unimportant 
cases, and furnish lit- 
tle basis for estimating 
his capacity, which is 
well spoken of. The 
vacancies left in the 
court by the resigna- 
tion of Fletcher and 
the death of Morell were filled by the ap- 
pointment of Alpheus Felch and Daniel 
Goodwin, and the chief-justiceship went to 
Epaphroditus Ransom. Indeed, that dignity 
attached in those days to the judge whose 
commission was of earliest date ; and where 
commissions bore the same date, then to 
the oldest man. 

Ransom was born in February, 1797, at 
Shelburne Falls in western Massachusetts; 
but he grew up at Townsend, Windham 


County, Vt., where he worked in the sum. | 


mer on the farm of his grandfather Fletcher, 
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and either went to school or taught it in the 
winter. Alphonso Taft was a Townsend 
boy, and Ransom studied law with the 
future attorney-general in the office of old 
Judge Taft, the latter’s father. He was 
graduated in 1823 from the Northampton 
Law School, and going back to Windham 
County to practise, was occasionally sent to 
the Vermont Legislature. It was not until 
1834 that he came to 
Michigan, so that he 
had been in the Terri- 
tory but two years 
when Mason made him 
judge. In 1847 he was 
chosen Governor, — a 
fate which had previ- 
ously befallen his as- 
sociate Felch, but has 
happened to no judge 
since. He was a 
Democrat who be- 
lieved in the Wilmot 
Proviso ; and this dis- 
qualified him, in the 
eyes of his party, for 
re-nomination. He 
was sent in 1853 tothe 
lower house of the 
State Legislature, and 
is the only governor of 
Michigan who has had 
a post-executive expe- 
rience in legislation. 
During his guberna- 
torial term the State Agricultural Society 
was organized; and he was its first president, 
besides being active in the introduction of 
blooded stock. He died at Fort Scott, 
Kan., in November, 1859, while receiver 
at the Osage land-office by appointment of 
President Buchanan. It is one of the old 
jokes of the country bar that a quizzical 
farmer named David E. Deming, who was 
once sitting with him as side judge, con- 
spired with the other side judge to overrule 
him on some unimportant interlocutory 
matter, just by way of reminding him that 
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he had associates whom it would be at least 
polite to consult occasionally. 

It is a notable fact that all four of the 
judges appointed by Governor Mason _ be- 
came Chief-Justices. After Ransom was 
made Governor, Whipple presided, and con- 
tinued to do so until the Constitution of 
1850 was adopted and the whole. judicial 
system was changed. Whipple was born 
in 1805 at Fort Wayne, 





parents before he was three years old, grew 
up in the family of his grandfather, Abijah 
Felch, who seems to have seen to it that he 
lacked nothing in the way of educational 
opportunities, for he was sent to the famous 
Phillips Exeter Academy, and was gradu- 
ated from Bowdoin in 1827, in the same 
class with John P. Hale. His coming to 
Michigan was rather accidental; he had be- 

* gun to practise law in 





Ind., and was a son of 
Major John Whipple 
One of the scandals 
of Woodward's ad- 
ministration was that 
the Major, in his irri- 
tation at one of Wood- 
ward’s decisions, used 
some very cursory 
language to him on 
the street, and called 
him a rascal, where- 
upon Woodward, 
whose theory seemed 
to be that he was at 
all times liable to con- 
tempt, fined Whipple 
fifty dollars; and when 
Governor Hull exer- 
cised his pardoning 
power by remitting the 
fine, as he did shortly 
afterward, the grand 
jury presented the 
Governor for his ille- 
gal conduct in doing so! This was in 1809, 
and is a specimen of the kind of cat-hauling 
that was common at that stage of our politi- 
cal history. The younger Whipple was a 
West-Pointer, but he studied law and sat 
through three sessions of the Legislature, 
being Speaker at that of 1837; he was also 
secretary of the Constitutional Convention 
of 1835, and a member of that of 1850. 
Alpheus Felch was born in Limerick, 
Me., Sept. 28, 1806, and having lost both 
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Maine, but finding the 
climate too hard for 
him, he started in 1833 
for Vicksburg, where 
his friend Sargent S. 
Prentiss was living. 
At Cincinnati the 
cholera, which raged 
that year, seized him; 
and when he recovered 
he thought Michigan 
a safer destination 
than Mississippi. He 
must have made his 
mark at once, for he 
was sent to the first 
three Legislatures, 
and in them fought the 
wildcat banks. Asa 
bank commissioner in 
1838, he continued his 
pursuit of these insti- 
tutions, brought their 
frauds to light and 
shut many of them up. 
He was Auditor-General for a few weeks in 
1842, and then took Judge Fletcher’s place. 
In 1845 the Democrats made him Governor, 
and in 1847 sent him to the United States 
Senate. From 1853 to 1856 he was presi- 
dent of that commission which had to adjust 
the Spanish and Mexican land-claims in 
California. . When he was long past seventy, 
he became one of the law professors in the 
State University. His son-in-law, Colonel 
Grant, is one of the present judges. 
Daniel Goodwin was born at Geneva, 
N. Y., Nov. 24, 1799, and died at the great 
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age of eighty-seven, in Detroit, on the 25th 
of August, 1887. He was a student at 
Union at the same time with William H. 
Seward, Sidney Breese, Tayler Lewis, James 
A. Bayard, and Bishops Doane and Potter, 
and he was graduated in the same class with 
Dr. Breckenridge in 1819. He studied law 
with John C. Spencer, afterwards Secretary 
of War and of the Treasury, and a nominee of 
Tyler’s to the Supreme Court of the United 
States, though rejected by the Senate. In 
1825 he came to Detroit, where his father, 
Dr. Daniel Goodwin, a physician, had just 
died. President Jackson offered him the 
district judgeship; but Goodwin thought the 
salary too small, and Wilkins took it. Jack- 
son, however, made Goodwin district attor- 
ney. He was a member of the Constitutional 
Conventions of 1850 and 1867, and was 
president of the former. He was also in the 
“Frostbitten Convention ” with Wilkins. He 
resigned from the Supreme Court in 1846, 
but in 1851 he was made judge of the circuit 
that included the Upper Peninsula, and 
he held that post till 1881; his portrait 
hangs at this day in the handsome court- 
room at Sault de Ste. Marie. He lived for 
more than sixty years after consumption had 
deprived him of the use of one of his lungs. 
He took part in the prosecution of the fa- 
mous railroad conspiracy case at Detroit in 
1850, in which Governor Seward was the 
leading counsel for the defence. 

Warner Wing followed Felch on the Su- 
preme Bench. He was born at Marietta, 
Ohio, Sept. 19, 1805, his father having come 
from Conway, Mass. He studied, like Ran- 
som, at the Northampton Law School, and 
afterward in the office of Governor Wood- 
bridge. His public life was not very diver- 
sified ; he was in both branches of the legis- 
lature when the State was young ; became 
judge in 1846; was Chief-Justice of the 
Supreme Court from 1851 to 1856, and 
resigned that post to become counsel for the 
Lake Shore & Michigan Southern Railway 
Company. He and his brother Austin were 
both able men, and at one time and another 





were candidates for the United States Sen- 
ate. They were neither of them politic 
enough to escape animosities, however, and 
were defeated accordingly. Warner Wing 
died at Monroe, March 10, 1876. It was 
before him that the conspiracy case was 
tried. This remarkable prosecution grew 
out. of a long series of depredations upon 
property of the Michigan Central Railroad ; 
trains were pelted with stones and thrown 
from the track by obstructions; fires were 
kindled along the line of the road, and finally 
an attempt was made to burn the depot at 
Niles, and the main depot at Detroit was 
actually burned, with a loss of a hundred and 
fifty thousand dollars. Nearly forty per- 
sons, most of whom were residents of Leoni 
and of Michigan Centre, — small places near 
where Jackson is now,— were brought to 
trial as for a conspiracy against the com- 
pany, and a dozen of them were convicted 
and sent to the State’s prison for terms of 
from five to ten years. Governor Seward’s 
theory seemed to be that so far as most of 
these people were concerned in these mali- 
cious injuries, their motive was to be re- 
venged for the occasional killing of their 
stock by trains, and for what seemed to them 
the ruthless taking of their property by the 
railroad company in crossing their farms, 
John Van Arman, afterward a leading crim- 
inal lawyer in Chicago, took part in the 
prosecution, not only as counsel but as de- 
tective and witness. He had disguised him- 
self, and mingled among the conspirators to 
learn their purposes. 

George Miles succeeded Goodwin at fifty- 
seven, and died three or four years later. 
His parents were New Englanders, but he 
was born at Amsterdam, N. Y., April 5, 
1789. Though self-educated and late in 
coming to the bar, for he was not admitted 
until he was thirty-three years old, he be- 
came conspicuous, and was district-attorney 
for Alleghany County, N. Y., before he 
came to Michigan in 1837. His opinions 
are said to have strongly resembled those in 
the early New York reports for ability, con- 
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ciseness, and close adherence to the points 
involved. He was overtaken by mortal dis- 
ease while holding court at Marshall; and 
his last entry upon his journal, made with an 
unsteady hand, records that the jury trial 
then pending was interrupted by his illness.! 
He died a few days afterward, and was suc- 
ceeded by Abner Pratt. Governor Ran- 
som’s place had been taken in 1848 by 
Sanford M. Green ; 
and the same year 
an additional judge- 
ship had been cre- 
ated, to which Ed- 
ward Mundy had been 
appointed. This was 
made necessary by 
the establishment of 
another circuit. The 
court, after these 
changes, consisted of 
Whipple, Wing, Green, 
Mundy, and Pratt. 
All of these, except 
Mundy, held at some 
time or other the chief- 
justiceship. 

Sanford Moon Green 
was born in Grafton, 
N. Y., May 30, 1807. 
He came to Michigan 
and settled in Owosso, 
when he was thirty 
years old, but he had 
practised a little at 
Rochester, N. Y., before that. He is best 
known to the present generation of lawyers 
for his work on Michigan practice; he has 
also produced a treatise on townships. He 
made the revision of the statutes in 1846, 
and his arrangement of them has been the 
basis for the three later compilations by 
Cooley, Dewey, and Howell. He was a 
member of the State Senate for four sessions 
in the middle forties, and after he ceased to 
be a judge of the Supreme Court he was 
circuit judge for twenty-four years more. 


1 2 Pioneer Collections, p. 201. 
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His career has been much like that of John 
Worth Edmonds, of New York, who was also 
a legislator and a judge of distinguished 
ability and eminence, but is chiefly remem- 
bered for his adhesion in later life to spirit- 
ualism. Edmonds was, moreover, a philan- 
thropist in respect to criminals. Judge 
Green’s proclivities in a like direction once 
brought him into sharp collision. with the 
Supreme Court at the 
very time when that 
body was at the height 
of its reputation. He 
had tried a man for 
a detestable crime, 
and in charging the 
jury he instructed 
them that in consider- 
ing the case of their 
“brother,” they must 
“look down deep into 
the soul of humanity” 
and pay no regard to 
popular prejudice. 
The jury convicted 
the fellow, and on re- 
viewing the case the 
Supreme Court criti- 
cised the charge with 
severity, and said that 
however imperfect the 
prevailing mode of 
administering justice 
might be, it gave so- 
ciety greater security 
than the new principle would that was sug- 
gested in the charge. The trial judge re- 
torted by newspaper, and said the Supreme 
Court had no right to pass upon any ques- 
tion that was not raised by the assignments 
of error. The criticism, however, was re- 
vised out of the opinion before it was offi- 
cially published. In his old age Judge Green 
has published, through the Appletons, a 
speculative treatise upon crime and its treat- 
ment on the basis of its being a disease. 
Abner Pratt, on the other hand, is said to 
have been prompt, decisive, and bold, and in 
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dealing with criminals unmercifully severe. 
He was born in Springfield. Otsego County, 
N. Y., within five miles of Cherry Valley, 
May 22, 1801. He grew up on a farm, and 
his educational opportunities were small. 
He read law, however, and like his colleague 
Miles became district attorney while still in 
New York, and was public prosecutor at 
Rochester. In 1839 he came to Michigan 
and settled at Mar- 
shall, and the very 
next year was engaged 
in a locally famous 
prosecution in which 
a Pottawatomie Indian 
was convicted of mur- 
der. The savage had 
illustrious counsel too. 
One of them was 
Charles E. Stuart, 
who was afterward 
elected to the United 
States Senate; the 
other was Lieut.-Gov. 
James Wright Gordon, 
who narrowly escaped 
the same fate when 
Woodbridge was 
chosen. When Pratt 
was once on circuit in 
Lenawee, an incorri- 
gible old scamp was 
brought before him 
who had been fre- 
quently convicted and 
sentenced before. The judge told him that 
as he was fifty-three years old, and according 
to Scripture, was entitled to but seventeen 
years more, he would save further trouble 
with him by sentencing him for the whole of 
that period. But the mature reprobate not 
only served the sentence out and was re- 
leased, but he afterwards had four years for 
larceny in the county of Branch, and still 
later, two years for burglary in Cheboygan.! 
Pratt had been in the State Senate in 1844- 


1 Cooley’s Lenawee Bar; 7 Pioneer Collections, 
p. 532. 








JAMES VALENTINE CAMPBELL. 





45, before he became judge ; he was sent as 
consul to Honolulu in 1858, and in 1863 he 
was back again and in the Michigan House 
of Representatives, where he figured as a 
fierce Copperhead. He died March 27, 1863. 

Edward Mundy was a Jerseyman, born 
August 14, 1794, and a graduate of Rutgers 
in the class of 1812. He went to Illinois as 
early as 1819, and was in practice there, but 
returned to New Jer- 
sey and became a 
merchant. When he 
came to Michigan, in 
1831, he opened a 
store at Ann Arbor, 
and it was not until 
1834 that he was ad- 
mitted to the State 
bar. He was a dele- 
gate to the Constitu- 
tional Convention of 
1835, was Lieutenant- 
Governor under Ma- 
son and acting Gov- 
ernor in his absence, 
and was Attorney- 
General in 1847. He 
died March 13, 1851, 
and was succeeded by 
George Martin, who 
will be mentioned 
farther on. 

This closes the 
group of judges who 
held office under the 
first Constitution. In 1850 a new Consti- 
tution. was adopted, and thenceforward the 
judges were to be chosen by popular vote. 
For seven years, however, the Supreme 
Court was to consist of the circuit judges 
in banco; after that it was an indepen- 
dent tribunal made up of four (since 1887, 
of five) judges elected for eight (now 
ten) years, one judge going out every two 
years and acting as chief-justice for the last 
two years of his term. Of the judges who 
had served under the Constitution of 1835, 
Whipple, Wing, Green, Pratt, and Martin 
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continued to serve under that of 1850, each 
one presiding in a circuit. There were 
three more circuits; and to these were 
elected John Skinner Goodrich, Samuel 
Townsend Douglass, and David Johnson. 
Goodrich died soon after his election, and 
Joseph Tarr Copeland took his place. Whip- 
ple died in 1855, and was succeeded by 
Nathaniel Bacon ; Wing resigned in 1856, 
and was followed by 
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men who reported the resolutions of respect 
to his memory that were adopted by the 
Detroit Bar, one — Jacob M. Howard — 
became United States Senator ; another, — 
Geo. V. N. Lothrop, — minister to Russia ; 
while the third —George E. Hand, a brother 
of the philanthropist — lately died insane, 
at great age, at his old home in Connecticut. 
Copeland was born at Newcastle, Maine, 
May 6, 1813, and set- 





E. H. C. Wilson. 


Goodrich, like his 
brothers Enos and 
Reuben, who were 


members of the State 
Senate in 1853 and 
1855 respectively, and 
both of whom are still 
living, was born in 
Clarence, N. Y., a post 
village near Buffalo, 
Oct. 7, 1815. His un- 
cle and namesake, Dr. 
John Skinner, was a 
son-in-law of Roger 
Sherman; his brother 
Aaron was territorial 
Chief-Justice of Min- 
nesota by appointment 
of President Taylor. 
He studied law in the 
office of John T. Bush, 
of Buffalo, and after 
coming to Michigan 
in 1836 resumed his 
studies at Pontiac, and was admitted to the 
bar in 1840. Being skilful in mathematics, 
he had previously been employed as a civil 
engineer upon the line of the Port Huron 


& Lake Michigan Railroad. While on his | 


way to Buffalo in the fall of 1851 to adjust a 
marine insurance claim for the brothers first 
named, he was taken sick on the steamer, 
and on his return he died, October 15, at 
the Michigan Exchange in Detroit, with 
his colleague Douglass waiting upon him. 
It is interesting, after the lapse of nearly 
forty years, to note that of the three young 
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tled in 1844 at St. 
Clair, Mich., where he 
was county judge for 
three years before he 
became a member of 
the Supreme Court in 
1851. When the war 
broke out he went into 
it as lieutenant-colonel 
of the Fifth Cavalry 
regiment, which he 
raised, and in the 
command of which he 
was fol!owed by Rus- 
sell A. Alger. When 
Hooker was at the 
head of the Army of 
the Potomac, Cope- 
land was a general in 
charge of the Michi- 
gan cavalry brigade ; 
and these troops under 
him were the first to 
occupy Gettysburg 
before the battle. In 
1878 he went to Florida, took up his resi- 
dence at Orange Park, and became county 
judge of Clay County. 

Douglass was born at Wallingford, Vt., 
Feb. 28, 1814; but his parents went soon 
after to Fredonia, N. Y., where he attended 
the celebrated Fredonia Academy when 
Henry Chaney was at the head of that Insti- 
tution. He came to Michigan in 1837, and 
in 1845 was appointed reporter to the Su- 
preme Court; he was the first of its law 
reporters. He went into partnership with 
Henry Nelson Walker, — another Fredonia 
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boy who had been Chancery reporter and 
became Attorney-General ; and he married a 
sister of that James V. Campbell who was 
destined to be one of the most illustrious 
of his successors on the bench. He was 
elected judge on an independent nomina- 
tion; and though personally a Democrat, 
the Whig candidate, Rufus Hosmer, with- 
drew in his favor.- He was one of the early 
presidents of the Young Men’s Society of 
Detroit, and was an active member of the 
Board of Education. Since 1862 he has 
lived upon Grosse Ile, below Detroit; and 
though he has kept an office in the city and 
has since then conducted three of the most 
obstinate and protracted litigations in the 
history of Michigan jurisprudence, he has 
also’been an active and zealous agriculturist, 
and has not scrupled to express a hearty 
preference for farming as contrasted with 
the practice of the law. The litigations 
referred to were the Crane and Reeder case, 
which for years was a shuttlecock between 
the Supreme Court and the Circuit ;! the 
“Laboratory” case, which involved _ itself 
with the politics of Michigan, and set half 
the inhabitants of the State by the ears ;? 
and the case of Perrin v. Lepper,? which 
resulted, after a long series of subsidiary 
and interlocutory proceedings, in the recov- 
ery of a fortune from the estate of an un- 
faithful administrator. 

Johnson was a New-Yorker, born at San- 
gerfield, Oct. 20, 1809, and admitted to 
the bar in Genesee County. He came to 
Michigan in 1837, having stopped for a year 
or so at Painesville, Ohio. He was in the 
lower house of the Michigan Legislature in 
1845-47, and after having been a judge was 
twice the candidate of the Democratic party 
against the late Judge Campbell. He. died 
August 28, 1886, at Jackson, where he had 
lived for forty-eight years. 


1 21 Mich. 24; 22 Mich. 322; 23 Mich. 92; 2 
Mich. 303; 28 Mich. 527; 30 Mich. 459; 35 Mich. 146. 

2 University v. Rose, 45 Mich. 284. 

8 47 Mich. 212; 49 Mich. 342, 347; 56 Mich. 
351; 72 Mich. 454. 





Bacon was born at Ballston, N. Y., July 
14, 1802, and was graduated at Union in 
1824. He studied law in the office of 
Thomas Palmer at Ballston Springs, and from 
1828 to 1833 practised at Rochester. Then 
he came to Michigan and settled at Niles, 
where he was prosecuting attorney in 1847. 
A temperance man and a Presbyterian elder, 
he was also an enthusiastic Whig of the anti- 
slavery kind, and one of the organizers of 
the Republican party. He was re-elected 
circuit judge in 1858, and again, after two 
years’ retirement, in 1866, and he died of 
apoplexy Sept. 9. 1869. 

Edward Hancock Custis Wilson was born 
“on the east shore” of Maryland, near Prin- 
cess Ann, in Somerset County, August 6, 
1820, and he was graduated in 1838 from a 
Presbyterian institution at Washington, Pa., 
known as Washington and Jefferson College, 
where it was not his fault that he was a class- 
mate of Clement L. Vallandigham. He 
studied law in Somerset County, and moved 
to Michigan in 1845, where he was prose- 
cuting attorney for Hillsdale County, and for 
two terms circuit judge. He died at Denver, 
Nov. 1, 1870. 

When it was decided to replace the bench 
of circuit judges by an independent tribunal, 
Douglass, Pratt, Green, and Johnson were 
the Democratic nominees. The Republican 
party had just come into being, however, and 
Michigan was its birthplace; the time and 
circumstances were unpropitious for Demo- 
cratic candidates. On their defeat they all 
resigned, that they might the sooner establish 
themselves in business, for they had been 
starving on fifteen hundred dollars a year for 
salary. For the few remaining months of 
their unexpired terms, Governor Bingham 
appointed B. F. H. Witherell in place of 
Douglass, B. F. Graves in place of Pratt, 
Josiah Turner, in place of Green, and Edwin 
Lawrence in place of Johnson. 

Benjamin Franklin Hawkins Witherell was 
a son of that James Witherell who nearly 
fifty years before had been a territorial 
judge. He was born at Fair Haven, Vt., 
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August 4, 1797, and died at Detroit, June 
22, 1867. He sat in both branches of the 
Legislature in the early forties, and was in 
the Constitutional Convention of 1850. He 
is said to have passed the only sentence of 
death ever pronounced in Michigan under 
a State law; and this was not executed, for 
the recipient escaped. At the time of his 
death he was president of the Soldiers’ Mon- 
ument Association, 
and he had a son who 
before the war was a 
lieutenant in the reg- 


ular army, under 
Twiggs, and who 
started North from 


Texas with such of his 
command as remained 
loyal. Judge With- 
erell was also president 
of the State Historical 
Society, and was him- 
self diligent in record- 
ing his recollections of 
local history, upon 
which, as was sup- 
posed, no one was so 
well informed as he. 
He had been judge of 
an early district crim- 
inal court which was 
legislated out of exist- 
ence while he presided 
in it; and as he was 
always pretty hard 
upon old offenders, his Whig brother-in-law 
Tom Palmer used to explain the abolition of 
his office by telling him it was because his 
sentences were decimating the Democratic 
party. As the judge himself was a Demo- 
crat, and the Legislature also, — indeed, 
Michigan was not at all a doubtful State, — 
the dominant party could take the joke, as 
the narrator says, without wincing. 

Judge Graves was to become one of the 
famous four who are remembered in Mich- 


1 Senator Palmer’s Sketch of the Witherells; 4 
Pioneer Collections, p. Log. 
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igan as “the great court.” He will be com- 
memorated later. 

Josiah Turner was another Vermonter, 
born at New Haven in that State, Sept. 1, 
1811, and educated at St. Albans and at 
Middlebury. He practised a little in his 
native State, but came to Michigan before 
1840, and held some minor offices as a Dem- 
ocrat, winding up with that of county judge. 
He was among the 
earliest of the Repub- 
licans, and was made 
probate judge, which 
post he held till Gov- 
ernor Bingham put 
him in Green’s place. 
He continued by suc- 
cessive elections to 
hold the circuit judge- 
ship until 1881, when 
he was made consul 
at Amherstburg, On- 
tario, where he re- 
mained undisturbed 
during the Cleveland 
administration, — his 
son and_= grandson 
were stiff Democrats, 
—and he is there 
still, under the same 
Secretary who first 
appointed him. He 
was Mayor of Owosso 
in 1864, and a mem- 
ber of the futile Con- 
stitutional Convention of 1867. 

Edwin Lawrence — a Vermonter again 
— was born at Middlebury, Feb. 28, 1808. 
He came early to Michigan, and between 
1835 and 1840 published the “ Michigan 
State Journal ;” he was a Whig candidate 
for Congress in 1844 and 1846, and in 1848 
he was a representative in the thirteenth 
Michigan Legislature. He was circuit judge 
from 1857 to 1869, and died of apoplexy 
June 26, 1885. In appointing him the gov- 
ernor maintained the equilibrium that would 
have been disturbed by the retirement of 
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Green ; for Lawrence was also a spiritualist, | 


and had a sacrilegious way of talking on 
religious topics. In spite of his gruff de- 
meanor, he was a kindly man, and was well 
liked even by those who did not agree with 
his frankly expressed and positive notions. 


held no other important office until in 1851, 


| at the age of thirty-six, he was made a judge 


| of the Supreme Court to succeed Mundy, 


This brings us to the present régime. The | 
four judges first elected to the independent | 


bench were George 
Martin, Randolph 
Manning, Isaac P. 
Christiancy, and 
James V. Campbell. 
Manning died in of- 
fice, and Thomas M. 
Cooley, then reporter, 
was appointed to his 
place. Martin was 
followed in 1868 by 
Graves. Christiancy 
resigned in 1875, and 
was succeeded by 
Isaac Marston, who 
in turn resigned in 
1883 and was followed 
by Thomas R. Sher- 
wood. In 1889 Col. 
C. B. Grant was elected 
in Sherwood’s place. 
Graves refused a re- 
nomination in 1883, 
and was followed by 
John W. Champlin, 
the present Chief-Jus- 
tice. Cooley was defeated in 1885 by Major 
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A. B. Morse, and Major C. D. Long was | 


chosen as a fifth judge in 1887. Judge 
Campbell died in office in March, 1890, and 
Governor Luce appointed Captain Cahill to 
succeed him. 
Martin, who had been a member of the 
court under both preceding dispensations, 
was the son of a tavern-keeper at Middle- 


bury, Vt., where he was born in 1815 and | 


graduated in 1833, coming to Michigan in 
1836 and settling at Grand Rapids. He 


was prosecuting attorney for a time, but | 


and continued for more than sixteen years 
to hold that post under the two following 
judicial systems. When the independent 
court was organized, he drew the chief- 
justiceship by lot, and afterwards was chosen 
to that post by his associates, and held it 
until his death, which 
took place Dec. 15, 
1867, sixteen days 
before the close of his 
term. He had extra- 
ordinary gifts, and with 
them the vices that 
were common to many 
of his predecessors 
and contemporaries, — 
intemperance and un- 
thrift. The late Judge 
Campbell said of him 
not long before his 
own death, that he 
thought he had never 
known a man more 
naturally a lawyer than 
Judge Martin; that 
his mind was specially 
adapted to appreciate 
and apply legal dis- 
tinctions, and that in 
elegance and clearness 
his opinions would 
compare with any that 
had ever been written. It is not inconsis- 
tent with this that he was indolent, and keen 
to detect in a record some technical defect 
that would enable him to get rid of the case 
without taking the trouble to study it. But 
he was wonderfully clear, and he was some- 
times epigrammatic, as when he said, in 
Twitchell v. Blodgett, that he could not allow 
to judicial doubts more potency than to 
legislative certainty. For three years before 
his death he was so unfit to work that he 
filed but few opinions. Among them the 
most elaborate were those in which he dis- 
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sented from the judgment of the court upon 
the questions of negro suffrage! and the 
soldier’s right to vote;? and in these he 
sought to accommodate the State Constitu- 
tion to the dictates of natural justice. His 
place in the court was taken by his former 
colleague Graves. 

Manning was born at Plainfield, N. J., 
May 19, 1804. He studied law in New York 
City, and on coming 
to Michigan in 1832 
he settled at Pontiac. 
He was on the judici- 
ary committee in the 
Constitutional Con- 
vention of 1835; in 
1837 he was State 
Senator; from 1838 
to 1840 he was Secre- 
tary of State, and he 
was chosen Chancellor 
in 1842, to succeed 
Elon Farnsworth, 
whose previous dis- 
charge of the duties 
of that office won him 
the compliments of 
Kent3 Manning, 
however, was not cut 
out for a chancellor ; 
he was, as Judge 
Cooley says, “a good 
man and an able law- 
yer, but altogether too 
strict and technical in 
his practice for an equity judge; and he 
made his court so unpopular that it was 
abolished by law.”* He followed Douglass 
as reporter, and published one volume. He 
died August 31, 1864. 

Isaac Peckham Christiancy was born at 
Johnstown, N. Y., March 12, 1812, and 
came to Monroe, Mich., in 1836. He was 
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2 Twitchell v. Blodgett, 13 Mich. 186. 

3 4 Kent’s Commentaries, 163. 
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prosecuting attorney from 1841 to 1846, and 
a member of the State Senate at the sessions 
of 1850 and 1851; but his usefulness at this 
period was in the line of politics, for he was 
an active Free-soiler, took a leading part in 
the national convention of that party at 
Buffalo in 1848, was its candidate for gov- 
ernor in 1852, and was “the leader and 
prime mover ! in the political combination of 
the Whig and Free- 
soil parties in 1854 
from which sprang 
the Republican party.” 
When the Republican 
party came into being, 
he was a delegate to its 
first national conven- 
tion, which was held at 
Philadelphia in 1856. 
For the purposes of 
one of these early cam- 
paigns, he bought the 
“Monroe Commer- 
cial,” and edited it for 
a few weeks. When 
he had been for seven- 
teen years a judge, he 
was made _ United 
States Senatorin 1875, 
in place of Zachariah 
Chandler, who had 
been his Whig com- 
petitor for the gov- 
ernorship in 1852. 
He became at once a 
conspicuous figure in the Senate; but in 
1879 he was sent as minister to Peru, and 
was there in the midst of her bloody but in- 
effective struggle with Chili. Indeed, with 
other members of the Diplomatic Corps, he 
was under the Chilian fire for two hours at 
Miraflores, just before the capture of Lima ; 
and his despatches to Secretary Evarts con- 
tain a graphic and thrilling description of 
the disorders that attended that event. Since 
his return he has lived quietly at Lansing, 
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and has occasionally appeared as counsel 
before the Supreme Court. 

James Valentine Campbell was born at 
Buffalo, Feb. 25, 1823, but he was brought 
to Michigan when three years old. His 
father, Henry Munroe Campbell, had been a 
county judge in New York, and held the 
same position afterwards in Michigan. The 
son was graduated in 1841 from the now ex- 
tinct St. Paul’s College at Flushing, L. I., 
when Dr. Muhlenberg was president of it. 
At twenty-one he was admitted to the bar, 
and practised in partnership with Walker 
and Douglass, the chancery and law re- 
porters heretofore mentioned. But Camp- 
bell has the credit of having done much of 
the work on Walker’s Chancery Report. 
He was at various times in the Detroit 
Board of Education, and in 1848 was presi- 
dent of the Young Men’s Society when that 
organization, with its library, was the chief 
engine of culture in Detroit. Thirty-five 
years later he was presicent of the Public 
Library Commission. He was intimately 
connected with the government of the Uni- 
versity of Michigan, in earlier years, as sec- 
retary of its faculty; and when the law 
school was opened through his exertions in 
1858, he became Marshall professor of law, 
and continued to hold that post for twenty- 
five years. That same year he began his 
judicial career, which never closed until the 
morning of March 26, 1890, when, while 
sitting in his library awaiting breakfast, the 
great change came so silently and suddenly 
upon him that those who were with him in 
the same room did not at first perceive it. 
Like Chief-Justice Jay he was a devoted 
churchman, and his sagacity solved many an 
ecclesiastical perplexity. When he died a 
great store of local knowledge was sealéd up, 
for there was no man living, probably, so 
well acquainted with the personal and polit- 
ical history and antiquities of Detroit. In 
1876 he published a history of Michigan, 
which is occasionally referred to in this 
article ; and at the State’s semi-centennial in 
1886 he produced the sketch of iis judicial 





history to which reference is also made. He 
was an easy, rapid, fluent, and forcible 
speaker, and the speed with which he wrote 
his opinions was the wonder of his col- 
leagues. Like General Grant, whom he 
knew and appreciated, he was absolutely 
free from any impurities or profanities in 
speech, — they were offensive to him. But 
he could characterize a man in graphic phrase, 
as when he once said of the General him- 
self, that “a dog could n’t wag his tail in a 
crowd but Grant would see him;” or of a 
certain tedious lawyer, that “he would dance 
all day long in a peck measure ;” or of an 
official who kept to himself the distribution 
of several appointments, that “ wanted 
to say grace over the whole barrel of pork ;” 
or of a certain statesman, that “he was 
an old granny, and So-and-so was the right 
kind of a man to write his biography.” His 
classic face, his venerable appearance (for he 
was gray before he was thirty), his purity of 
life and speech, his overflowing knowledge, 
and his strict religious observance were apt 
to lead people to idealize him in a senti- 
mental sort of way that did not do justice to 
his firmness of purpose, his keen perception 
of the rascalities of the world, and the mer- 
ciless severity he could show to any kind of 
meanness. It was discovered at an early 
date that he was abundantly able to hold his 
own ; as when, while at the bar, his adversary, 
Levi Bishop, was once begging for a post- 
ponement on account of the absence of emi- 
nent counsel, Alex. D. Fraser, “whom we 
regard,” he said, “as our right bower. I 
suppose,” the speaker quizzically added, 
“that my Sunday-school friend will hardly 
know what that means.” “I have always 
understood,” retorted Campbell, “that it 
meant the greatest knave in the pack.” 
The humor that was clearly apparent in his 
conversation, his after-dinner speeches, and 
his unofficial writings was not of the kind 
that stung, however, nor was it boisterously 
merry, but sparkling and delicate. 

Thomas McIntyre Cooley, who is the son 
of a farmer, was born at Attica, N. Y., Jan. 
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6, 1824, studied law at Palmyra in the office 
of Theron R. Strong, and when twenty 
years old came to Michigan. Within the 
next ten or twelve years he had been a 
member of three different law-firms; had 
lived in three different towns; had edited, 
as a Free-soil newspaper, the “ Adrian 
Watchtower ;” had engaged in farming ; 
had held some minor law-offices, and having 
removed to Toledo, 
Ohio, had there been 
defeated for thedistrict 
judgeship. In 1857 
he became compiler of 
the General Statutes ; 
in 1858, State reporter 
and Jay professor of 
law at Ann Arbor; and 
in 1864, on the death 
of Judge Manning, he 
took his place in the 
Supreme Court, where 
he remained until 
twenty-one years af- 
terward he was de- 
feated by one of those 
inexplicable convul- 
sions of the popular 
vote that will now and 
then deprive the State 
of the services of its 
ablest citizens. Mean- 
while he had published 
his text-books on Con- 
stitutional Limita- 
tions, Taxation and Torts, besides editions of 
Blackstone and of Story on the Constitu- 
tion, and, like his colleague Judge Campbell, 
had written a history of Michigan. His 
defeat was a good thing for himself and for 
the national government, for it led indirectly 
to the wider field of usefulness which he has 
since occupied in his unique and responsible 
position as chairman of the Inter-State Com- 
merce Commission, where the most daring 
experiment in constitutional law has been 
intrusted to the first constitutional lawyer 
inthe country. He had a brief but instruc- 
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tive preliminary training for this task in his 
work as a member of that Board of Arbitra- 
tion which met in 1882 to consider the ques- 
tion of freight-rates to the different Atlantic 
ports, and in his temporary control and 
management of the Wabash Railway, as 
receiver, under the order of Judge Gresham. 
Nothing less than the most unsparing indus- 
try would have enabled any man to accom- 
plish as much as he 
has ; and the busier he 
has been the more 
readily has he under- 
taken additional tasks. 
His literary style, as 
one may know from his 
books, is the perfection 
of clearness; and he 
has a keen and incisive 
humor thatis well illus- 
trated in his sketch of 
the Lenawee County 
Bar, heretofore cited. 

Benjamin Franklin 
Graves was a farmer’s 
boy, born Oct. 18, 
1817, at Rochester, 
N.Y. A fit of sick- 
ness that disabled him 
from muscular exer- 
tion set him to study- 
ing law, and he was 
admitted to practice in 
1841. He was jour- 
nal clerk of the New 
York Senate in the winter of 1841-42, and 
in 1843 he went to Battle Creek, Michigan, 
where he has since lived. Like Cooley and 
Christiancy, he was a Free-soiler in 1848 ; 
the repeal of the Missouri Compromise and 
the scheme of slavery extension made him a 
Republican, and since he left the bench he 
has always been seen at the annual banquets 
of that powerful political organization, the 
Michigan Club, of which he is a distin- 
guished member. As Pratt’s successor he 
sat for a few months in the old Supreme 
Court, and on the re-organization of that 
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tribunal he continued in the Circuit, the 
lawyers of which have not yet forgotten the 
gait at which they had to go to keep up with 
business as he drove it. He spared neither 
himself nor them; he wrote his charges, 
kept voluminous notes of his trials in his 
own handwriting, and held frequent night 
sessions, —a practice he resumed in after- 
years when he was Chief-Justice. This over- 
exertion invited paral- 





farm-laborer and got a little schooling. He 
was graduated from the Law School in 1861 
after two years’ study, and after setting up a 
country office and losing all his books by 
fire, he went to Bay City, where he became 
justice of the peace, city attorney, and prose- 
cuting attorney, and in 1872 was in the 
Legislature during a short extra session. 
Being a very active and conspicuous mem- 

ber, and looking even 





ysis, and he resigned 
from the Circuit in 
1866 only to be chosen 
in the following year 
to succeed Chief-]us- 
tice Martin in the Su- 
preme Court. Eight 
years later he was the 
nominee of both po- 
litical parties, but at 
the expiration of six- 
teen years he declined 
to be again a candi- 
date. During the 
time when his associ- 
ates were Christiancy, 
Campbell, and Cooley, 
—between 1867 and 
1875, — the court 
reached the acme of 
its fame; and about 
that time a certain 
legal editor, who is 
now a distinguished 
judge himself, wrote 
me that he believed there was no court in 
the country of equal ability. 

Isaac Marston, the only judge of foreign 
birth and the first to have been graduated 
from the law school of the University of 
Michigan, was born at Poyntzpass, County 
Armagh, Ireland, Jan. 2, 1839; was baptized 
into the Church of England, and having lost 
his father was brought up by his mother, 
who apprenticed him toa grocer, for whom 
he worked when between the ages of thir- 
teen and sixteen. Then he emigrated and 
came to Michigan, where he hired out asa 








ALLEN BENTON MORSE, 


younger than he was, 
he acquired the politi- 
cal nickname of “ the 
boy from Bay.” In 
1874 he was Attorney- 
General for nine 
months to fill a va- 
cancy, and discharged 
hisduties so effectively 
that it was taken for 
granted that the next 
State convention 
would nominate him. 
No pains were taken, 
however, to insure this 
result; and when 
written ballots were 
collected in the con- 
fusion just before 
adjournment, it was 
found that a_ rural 
prosecutor named 
Smith had the ma- 
jority, for no better 
reason, apparently, 
than that his name was easier to spell. This 
mischance of course helped to make Mars- 
ton judge a few months later, when Chris- 
tiancy resigned. But judicial work was not 
altogether to his taste; he preferred the 
rough-and-tumble of the bar, and after eight 
years of service he resigned in 1883 at the 
age of forty-four, —an age at which few 
men could now hope to attain the honors 
which he was already tired of. He has 
since practised in Detroit. 

One of Judge Marston’s acts while Attor- 
ney-General should be recorded here as a 
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contribution to the literature of the subject. 
He administered the coup de grace to code 
agitation. It may be remarked that at a 
very early period in its history the State of 
Michigan had felt — saving the presence of 
Mr. Browne—that it had had enough 
of codes. The first complete and methodi- 
cal arrangement of its laws appeared in 
1827, and was produced by a commission, of 
which Fletcher was 
a member. It was a 
code of considerable 
merit. But when the 
State was organized, 
something different 
was needed ; and this 
time the task was com- 
mitted to the Chief- 
Justice alone, who had 
to get an extension of 
time within which to 
finish it. The work 
was really done, it is 
said, by a clerk in his 
office ; and when it 
finally appeared it was 
in the shape of a Re- 
vision of the Statutes, 
elaborately arranged 
and so_ thoroughly 
subdivided that no 
one could make a 
reference to it without 
using some such mul- 
tiplicate formula as 
“part 3, title vi, chapter 1, section 3, sub- 
divisions 4-6.” This elegant feature was 
contributed by E. Burke Harrington, who 
was one of the commissioners designated to 
approve the work, and who had, as Judge 
Campbell says, “a profound admiration for 
the complicated divisions and subdivisions 
of the New York Revised Statutes.”! He 
was the first of the Michigan Chancery re- 
porters. But unhappily Fletcher had not 
paid much attention to the instructions he 
had received from the Legislature, and the 
1 Campbell’s Judicial Sketch. 
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principal business of that body at its next 
session, and indeed for some years after, 
was to make good his shortcomings. This 
process soon reduced the Revised Statutes 
of 1838 to original chaos, and within a few 
years another revision was ordered, which 
was made by Sanford M. Green, who exe- 
cuted his task with such care, skill, and judg- 
ment that it has been the basis for every 
successivecompilation 
of the laws since then. 
Green's work was not 
final, however ; Judge 
Campbell records that 
it “was somewhat 
mangled by the zeal of 
certain so-called re- 
formers whose impar- 
tial ignorance of law 
enabled them to pro- 
ceed with a degree of 
confidence not usually 
shown by competent 
legislators.”! Now, 
all this experimenting 
had cost a vast deal of 
money just when the 
State could least af- 
ford to be extravagant, 
and had thereby cre- 
ated so much feeling 
that when the Consti- 
tutional Convention 
sat in 1850, that body 
prohibited any more 
general revisions. But in 1873 State Sen- 
ator Nathan G. King, who had been in his 
youth a law partner of Hammond and Hoge- 
boom at Albany, had a joint resolution 
adopted directing the Governor to appoint a 
commission on codification. Governor Bag- 
ley referred the subject to Attorney-General 
Marston, who reported that the framing of a 
code would not only be a breach of the con- 
stitutional prohibition of general revisions, 
but it would violate that other provision in 
the Constitution which leaves it solely to 
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the Supreme Court to prescribe all rules of 
practice. Michigan must therefore change 
her Constitution before she can codify. 
Thomas Russell Sherwood, who was 
elected upon the resignation of Marston, 
was a Greenbacker, and came into the 
court in consequence of that fusion with the 
Democrats which lost the State to the Re- 
publicans in 1882. He was born in Pleasant 
Valley, N. Y., March 28, 1827, and after his 
admission to the bar in 1851 practised for a 
year at Port Jervis. Then he came to Kal- 
amazoo, a beautiful place which, with the di- 
mensions of a city, maintained until within 
a few years a village organization, and 
claimed the distinction of being the biggest 
village known. Here he was twice the mu- 
nicipal attorney, and in 1878 an unsuc- 
cessful candidate for Congress. A man of 
generous proportions and of great vitality, he 
was celebrated at the bar for his apparently 
unlimited capacity for energetic work, which 
he would prolong when occasion demanded 
far into the night, to the great weariness of 
his associate counsel. Aggressive as an 
advocate, he was patient and kindly as a 
judge, and was well liked accordingly. By 
the close of his term political power in the 
State had again shifted, and he failed of re- 
election. It is one of the oddest of odd co- 
incidences that when he entered the court- 
room to take his seat for the first time upon 
the bench, court being already in session, 
the question in argument at the moment was 
the testamentary capacity of a Greenbacker. 
This brings us to the present court, con- 
sisting of Chief-Justice Champlin and his 
associates Morse, Long, Grant, and Cahill. 
It may almost be called a military tribunal, 
for the puisne judges have all smelled powder, 
and two of them, Morse and Long, wear 
empty sleeves and have left their right arms 
on Southern fields. The Chief-Justice, to be 
sure, was not a soldier, but his brother Ste- 
phen was a Union general. When the court 
was somewhat different in its make-up, but 
after the crippled veterans had been elected, 
some irritated lawyer who had doubtless lost 








his case followed Judge Grover’s advice to 
such persons the length of remarking rather 
bitterly that “ the court now consisted of two 
lawyers, two one-armed soldiers, and another 
fellow.” This came to the ears of Morse, 
who dryly observed that Long and he, at 
least, knew where to place themselves in 
such a classification. 

John Wayne Champlin, like Judge Sher- 
wood, is a native of Ulster County, N. Y. 
being born at Kingston, Feb. 17, 1831. He 
was a farmer’s son, and had an academic 
education, beginning life as a civil engineer ; 
he also studied medicine and has no small 
skill in surgery, so that the probability is 
that in his case, as well as in those of Judges 
Miller and Dillon, a good doctor was spoiled 
to make a chief-justice. It is not strange 
that with such a training he is accustomed 
to glut his taste for light reading with such 
giddy literature as the “Popular Science 
Monthly.” He was admitted to the Bar of 
Grand Rapids in 1855; and in 1857 he 
drafted the charter of that city, which he 
has also served as recorder, city attorney, 
and mayor. He counts politically as a 
Democrat ; but when he was urged to remove 
the Republican clerk of the court, he refused 
to do so, holding, as he once said, that ‘‘ we 
are not political men here.” 

Allen Benton Morse, the first native 
Michigander to be chosen to the court, was 
born in Otisco, Jan. 7, 1839; and having 
been named for Fog-Horn Allen and Old 
Bullion, it will be correctly inferred that his 
father, John L. Morse, was a Democrat, — 
that is, he was until 1848, when he became a 
Barnburner, and so, naturally, in 1854,a Re- 
publican, which he still remains. He him- 
self has held various minor judicial positions 
in Michigan, and also in Iowa, where he now 
lives. His son, the judge, was also a Repub- 
lican to begin with; but he reversed his 
father’s order of political evolution, being 
moved thereto, as he says, becanse he could 
not stand the San Domingo scheme. He 
took a partial course at the State Agricul- 
tural College, where he was accounted good 
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in mathematics, English literature, and 
botany ; and with his taste for Nature he is 
something of a hunter and a good deal of 
a fisherman. In 1866, a year after his ad- 
mission to the bar, the Republicans made 
him prosecuting attorney ; the Democrats 
afterward sent him to the State Senate and 
ran him for Attorney-General. He has been 
lately looked upon as the hope of his 
adopted party in the 
coming campaign for 
governor. He was a 
very gallant soldier, 
entering the army in 
1861 as a private in 
the Sixteenth Michi- 
gan, and fighting in 
the Peninsula and at 
Antietam and Chick- 
amauga, and losing 
his arm at Mission 
Ridge. He was in 
Morell’s division of 
Fitz-John __ Porter’s 
corps at Second Bull's 
Run; and he is one 
who plainly says that 
“they didn’t treat 
Pope right.” 

Charles Dean Long 
was born at Grand 
Blanc, Genesee 
County, Mich., June 
14, 1841. He had a 
common-school train- 
ing and was prepared for the university, when 
the war broke out, and he enlisted as a pri- 
vate in the Eighth Michigan. His war record 
is short, for in the fight at Wilmington 
Island, Ga., on the 16th of April, 1862, he 
lost his arm and received in the groin a 
wound from which he has never recovered. 
He is the picture of robust health, and no 
one would imagine thaf this hurt, received 
now nearly thirty years ago, has to be 
dressed twice every day, and that if it closes, 
as it sometimes does, he is sure to be ill. 
The summer following his injury he entered 











a law office; in 1864 he was made county 
clerk, and held that post for four successive 
terms ; in 1874 he was elected prosecuting 
attorney, and served six years in that capa- 
city. He was one of the four census super- 
visors of Michigan in 1880, and had thirty 
counties and 413 enumerators under him; 
and in 1885 he was department commander 
of the Grand Army of the Republic for 
Michigan. 

Claudius Buchanan 
Grant, who was born 
Oct. 25, 1835, at Le- 
banon, Maine, came 
to Michigan as acci- 
dentally, almost, as 
his father-in-law Gov- 
ernor Felch. He was 
thinking of going to 
college, and some one 
suggested the Uni- 
versity of Michigan, 
which he found to 
offer the opportuni- 
ties that he desired. 
He was_ graduated 
from that institution 
in 1859, taught for a 
while, and then went 
into the war as a 
captain in the Twen- 
tieth Michigan. He 
was with Burnside at 
Fredericksburg ; and 
when that commander 
led his Ninth Corps to the West, he followed 
its fortunes in Kentucky and before Vicks- 
burg and at Knoxville, and in 1864, having 
risen in rank, he went through the bloody 
Wilderness campaign under his great name- 
sake. He was admitted to the bar in 1866, 
and began practice with Governor Felch ; 
he was recorder of Ann Arbor and also post- 
master, and at the sessions of 1871 and 
1873 he was a conspicuous member of the 
Legislature; from 1872 to 1880 he was a 
regent of the State University, and having 
removed to the Upper Peninsula he became 
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prosecuting attorney for Houghton County 
in 1876. He was chosen. circuit judge in 
1881 and again in 1887, and finally yielded 
with reluctance to a loud and repeated sum- 
mons toa seat in the Supreme Court. He 
preferred the trial bench himself. 

Edward Cahill, born in Kalamazoo, Au- 
gust 3, 1843, lost his father before he was 
twelve years old, and his schooling appears 
to have been broken up by the necessity of 
doing something toward earning a living. 
He, however, attended the common schools 
and the preparatory department of Kalama- 
zoo College, but served as a page at three 
successive annual sessions of the Legislature 
in 1857, 58, and’59, and learned typesetting 
in the offices of the local papers. When the 
war came on, he enlisted as a private in the 
Eighty-ninth Illinois, and being discharged 
for disability raised a company for the First 
Michigan Colored Infantry and became a 
captain. He was admitted to practice in 
1866, and practised four years in Ionia 
County, and two in Chicago, after which he 
came to Lansing, where he has since lived. 
His office-holding has been limited ; he was 
a circuit court commissioner for Ionia 
County and twice prosecuting attorney for 
Ingham. When he was appointed to the 
bench he was a member of the anomalous 
Board of Pardons, which, in effect, may even 
revise the action of the Supreme Court ; and 
in that particular, at least, he may be said 
to have descended rather than risen. 

This ends the judicial roll. But it would 
be an oversight to make no mention here of 
Mr. Moses R. Taylor, the courtly old gentle- 
man who for ten years has acted as crier for 
this tribunal. A Jerseyman of a good fam- 
ily, and. possessing an extraordinary gift for 
keen observation and an accurate memory 
for the minutest details, he will no less amaze 
than interest one by the display of these 
faculties in his casual reminiscences. He 
knew the Jersey statesmen back to South- 
ard’s time, and I am not sure but to Elias 
Boudinot’s ; he remembers the fat, unwieldy 
figure of Joseph Bonaparte, and the leghorn 





bonnets of his daughters; the trim, dapper, 
and brilliant young lawyer, “Jo Bradley ;” 
the Penningtons, and old Chief-Justice Horn- 
blower ; the whole of John Sergeant’s fam- 
ily of Philadelphia, and the remarkable 
marriages whereby his daughters connected 
it with leaders who were conspicuous on 
both sides in the Civil War; the stump- 
speaking and campaign songs for Clay and 
Frelinghuysen, and many other things and 
people that live again in his vivid recollec- 
tion. I undertook to tell Judge Campbell 
once how interesting Taylor was, and the 
judge said: “ Ask him if he knew Garret D. 
Wall.” I did not know who Garret D. Wall 
was, myself, but I put the question and got 
the prompt reply: “The last time I saw old 
General Wall, he was on a ferry-boat at Phil- 
adelphia,” etc. This confirmed me in the 
conviction that no man worth knowing ever 
lived in the Jerseys but Moses Taylor had 
some time come in contact with him. 

It would be an unfinished sketch of the 
Supreme Court that failed to note some of 
the waymarks of jurisprudence that it has 
set up along its path. It has been so mighty 
a bulwark of personal liberty as to provoke 
the reproach that it really shielded the 
guilty ; it has so insisted upon the doctrine 
of local self-government for even the small- 
est municipality that Judge Chipman, the 
present Democratic Congressman from De- 
troit, once told me that he himself was less 
of a States-rights man than Campbell and 
Cooley were ; it has refused to interfere with 
political action, or to relieve the people from 
the responsibility for their own negligence 
or folly in matters of popular election; it 
has, but gradually and with seeming reluc- 
tance, loosened the common-law tutelage of 
married women, and brought itself to recog- 
nize their independent powers; it has de- 
monstrated the difference between a liquor 
tax and a license ; it has declared the 
exemption of the executive from the process 
of mandamus; it has established the high 
school as a feature of the common school 
system, and entitled, like the primaries, to 
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support by taxation; it has protected the 
wills of even cranky testators ; it has, after 
a long struggle, held municipal corporations 
liable for municipal injuries ; it has made 
public records public; it has gone so far in 
its scrutiny of statutes as to invert the usual 
rule that nothing less than an explicit con- 
flict with the Constitution would warrant the 
decision that an act was unconstitutional, 
and it has repeatedly 





was that the law was valid; but presently 
another circuit judge declared it invalid, and 
the Supreme Court were again equally di- 
vided as before; the result was that the law 
was valid in one circuit and void in another. 
This was a scandal in jurisprudence; and in 
commenting on it Judge Cooley incidentally 
said it seemed to him that on constitutional 
questions the court was drifting to the po- 

sition that those stat- 





nullified enactments 
because they were out 
of harmony with the 
spirit of the funda- 
mental law. This is 
a tremendous power, 
but noone can say that 
there are not the larg- 
est opportunities forits 
beneficial use. Such 
an opportunity arose 
in 1870, when the 
court wiped out theact 
that authorized town- 
ships to pledge their 
credit and tax them- 
selves in aid of railroad 
enterprises. Their de- 
cision! was in unmis- 
takable conflict with 
the rulings in eighteen 
States out of twenty, 
and it has been ex- 
pressly disapproved 
by the Supreme Court 
of the United States, but it has remained for 
twenty years the firmly settled law of Mich- 
igan. It cannot be denied, on the other 
hand, that the spirit of the Constitution is 
apt at times to be but a shadowy guide, and 
that it will not aiways appear alike to all 
judges. When, in 1882, the State had had a 
tax-law drafted by a commission, and had 
called a special session of the Legislature to 
consider it, the court were equally divided 
upon its constitutionality, and so the judgment 
below was left undisturbed. This judgment 
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utes were constitu- 
tional which suited 
them, and those were 
void which did not.! 
The practical nullifi- 
cation of this tax- 
law, however, seemed 
to meet general ap- 
proval; it was a suf- 
ficiently symmetrical 
piece of codification, 
but bade fair to be, in 
its operation, a very 
ruthless measure. 

It may be enter- 
taining, if not useful, 
to record here an 
episode or two that 
bear on the question 
of judicial head-notes. 
In 1881 the State 
printer, who con- 
ducted a sprightly pa- 
per at the capital, con- 
ceived thé mistaken 
notion that prompt and very full reports of 
the decisions of the court would make his 
paper interesting; and by way of increasing 
the benefit he proposed to confer upon his 
readers, he had an act passed requiring the 
judges to write their own head-notes, intend- 
ing to print them promptly before they could 
appear anywhere else. The only notice the 
court took of this statute was in the sending 
of a polite note from Chief-Justice Marston 
to Governor Jerome, explaining that as it was 
inconsistent with the Constitution they could 
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pay no attention to it. The Constitution, 
said the Chief-Justice, authorized the court 
to appoint a reporter ; and as the composition 
of syllabi had time out of mind been the 
only duty of any consequence that pertained 
to such a functionary, the act, if valid, would 
destroy the whole force of the provision. 
The judges, therefore, would not write head- 
notes upon compulsion ; but for some time 
Judge Cooley furnished syllabi for his opin- 
ions, because he did not like those that were 
then published in the “ Northwestern Re- 
porter,” which at that time did not do as 
good work as it does now. Of course, as 
official reporter, I got the benefit of this, for 
it lightened my own work considerably, and 
I need hardly say that I never assumed to 
alter in any respect a judge’s interpretation 
of his own views. I did not, on the other 
hand, care to absorb the credit for his 
work, nor perhaps to take the responsibility 
for it, and so I carefully credited every judi- 
cial syllabus to its author. A later experi- 
ence showed that this sort of honesty was 
also the best policy. It was the custom to 
send advance sheets of the reports to the 
judges, and for a while Judge Cooley, in 
particular, was in the habit of revising his 
own opinions in galleys. It thus became 
possible to detect and remedy occasional 
editorial errors before final publication. I 
was once obliged to be absent for the greater 
part of a term, and one of the judges good- 
naturedly furnished me with his own head- 
notes to a number of the opinions he himself 
had filed while I was gone. When the vol- 
ume in which they were afterward printed 
was going through the press, I received a 
letter from another judge criticising rather 
sharply the two head-notes that constituted 
the entire syllabus to a certain short opinion. 
He said I seemed to have missed the point 





in both of these head-notes. On looking up 
the case I found it was one of those for 
which I had the learned author’s own notes, 
which I had printed verbatim ; so that I had 
nothing to say except that the notes were 
not mine, but those of the judge who wrote 
the opinion. Naturally, I never heard any- 
thing more about it. This incident, aside 
from its ridiculous features, helps to sug- 
gest the reason why judicial head-notes are 
not found to be altogether satisfactory. It 
is not that the work of a reporter calls for 
any special qualification. Any one who can 
see a point ought to be able to state it. Nor 
can it be supposed that the judge who did 
not write the opinion knew what it meant 
better than the one who did; nor that either 
of them was unskilled in the art of expres- 
sion, for both had previously done excellent 
work in reporting. The reason seems to be 
that in making a head-note the judge is apt 
to exercise the same freedom that he used in 
writing his opinion, and instead of limiting 
himself to that document, to go outside of it, 
so that however correct in law his note may 
be, it is not borne out by the opinion. The 
reporter knows that he has no business to do 
this, and so he sets down nothing that is not 
expressed in the language of the opinion or 
necessarily to be inferred from it. But the 
advance of co-operative reporting renders 
the phenomena and the speculations upon 
it of small consequence. I have known the 
judicial head-note to serve at least one good 
turn, and that was by way of a corrective 
upon the opinion. One of our judges once 
told me that he had tested an opinion of his 
by writing a syllabus to it ; and being satis- 
fied from the bald statements of the syllabus 
that the law therein laid down was bad, he 
rewrote the opinion. 
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JUDICIAL REMUNERATION, 


HE “ Scottish Law Review,” in an arti- 
cle under the above title, says : — 


“ Cheap justice is an ambiguous commodity. If 
it be meant that causes are decided soundly at a 
small cost to the suitors, that is an invaluable 
boon ; but if they are not decided soundly, such 
justice is dear at any price. An unsound judge 
can never be cheap. It is no answer to say that 
he will be right pretty often, and that when he 
is wrong his error can be put right on appeal. 
But that implies, in these latter cases, the addi- 
tional cost (in time and trouble as well as money) 
of the appeal, and the extra cost of a more nu- 
merous court of review. Besides, the loser may 
be unable to afford an appeal, and on such a 
person the loss of the case will fall more hardly 
than on a richer man. The truth is, that the 
fewer the courts of a country are, the better ; and 
the better they are, the fewer of them will be 
needed. If judges are well paid, justice may be 
cheap ; if they are ill paid, the average product 
will probably be bad. Adequate remuneration is 
the best bait to catch good judges, and the surest 
incentive to produce good work.” 


Some interesting data are given as to the 
salaries received ‘by the judges in Great 
Britain and Ireland, a comparison of which 
with the salaries paid our administrators of 
the law in this country may well furnish 
food for reflection. 

The thirteen judges of Scotland receive 
449,400 among them, or an average of 
43,800 each. In England there are thirty- 
four judges, counting Lords Watson and 
Morris as English judges. The Lord Chan- 
cellor receives £10,000 per annum; the 
Lord Chief-Justice, 48,000; the three Lords 
Ordinary of Appeal and the Master of the 
Rolls, £6,000 each; and the remaining 
twenty-eight judges of first instance and of 
appeal, 45,000 each; in all, £182,000, or, 
on the average, 45,353 each. In Ireland 
there are twenty-two judges who receive 
among them £81,300, or £3,695 on the 
average each. The diversities of salary are 





great. The Lord Chancellor receives £8,000 


| per annum; the Chief-Justice, £5,000; the 


Chief-Baron, £4,600; the Master of the 
Rolls, the three Lords Justices of Appeal, 
and the Vice-Chancellor, £4,000 each ; 
the two judges of the Bankruptcy Court, 
42,000 each; the Admiralty judge, £1,200 ; 
and the remaining eleven judges, £3,500 
each. 

There are in England fifty-seven County 
Court judges. By a statute passed in 1888 
their remuneration was fixed at £1,500 per 
annum and travelling expenses ; and all are 
paid alike save some few whose salaries had, 
for special reasons, been previously fixed at 
£1,800 and £1,650, but whose successors 
are to be brought to the £41,500 platform. 
Edinburgh and Glasgow are the only two 
towns in the British Empire where judges of 
equal rank discharging the same functions 
are paid unequal salaries, There are also 
twenty-six metropolitan police magistrates ; 
the senior receives £1,800 a year and a 
knighthood, the rest £1,500 per annum. 
There are also scattered throughout England 
numerous recorders and stipendiary magis- 
trates, and in some instances a County Court 
judge is also a recorder. 

In Ireland there are twenty-three County 
Court judges and chairmen of Quarter Ses- 
sions, with salaries ranging from £1,200 to 
£ 1,800 per annum. 

In India the salary of a judge of the Su- 
preme Court ranges from £ 4,500 to £ 7,200; 
in the more important parts of Australia 
from £1,700 to £3,500, though in western 
Australia it descends to £700; in Canada 
the range is from £800, for a province of 
the importance of the County of Inverness 
or Dumfries, to £1,644; in Jamaica from 
41,000 to £2,000; and in New Zealand 
from 41,500 to £1,700. 

In continental Europe judicial salaries are, 
like ordinary incomes, small. As a typical 
instance one may take Germany, —a country 
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where minds are big and means are small, 
and where a prudent parsimony makes a 
penny go as far almost as twopence-halfpenny 


go in England. A German local judge in | 


| 


| from £240 to 4330. 


} 


the lowest and second courts of first instance | 
has from £120 to £300. The salary of the | 


president of a local court of the second in- 
stance ranges from 4325 to 4525. The 
head of the Court of Appeal has 4700 and 
an official residence; divisional presidents 


have from £375 to £495 ; and puisne judges | 


In the Imperial or 
highest Court of Appeal the ordinary judges 
have 4,600 a year, and the president £1,250 
and an official residence. In France (with 
18,650 judges) the salaries of the nine 
classes of local judges range from £75 to 
4320; in Austria and Holland the local 
judges receive from £150 to £250; in Rus- 
sia from 4244 to £350; in Belgium, £120; 
in Switzerland, £180; and in Italy (in an 
honest way), £ 100. 





WHIPPING AS A PUNISHMENT. 


HE first mention of whipping as a pun- | 
ishment occurs in the fifth chapter of | 


Exodus, where we find that Pharaoh whipped 
the officers of the Israelites, when they did 
not furnish the required number of bricks 
which they were compelled to make every 
day. 

In ancient times the Romans carried 
whipping, as a punishment, farther than any 
other nation, and their judges were sur- 
rounded with an array of divers kinds of 
whips well calculated to affright the offender 
who might be brought before them. The 
mildest form of whip was a flat leather strap, 


called the feru/a ; and one of the most severe | 
| cellent corrective for crime, the authorities 
| of a certain town in Huntingdonshire must 


was the flagellum, which was made of plaited 
ox-hide and almost as hard as iron. 


Not only was flagellation in various forms | 


used as a judicial punishment, but it was 
also a common practice to punish slaves by 
the same means. The Roman ladies were 
greater offenders and even more given to the 
practice of whipping their slaves than the 
men ; for in the reign of the emperor Adrian 
a Roman lady was banished for five years for 
undue cruelty to her slaves. The practice 
of whipping was in fact so prevalent that it 
furnished Plautus, in several cases, with in- 
cidents for his plots. Thus, in his “ Epici- 
dus,” a slave, who is the principal character 


in the play, concludes that his master has | 


discovered all his schemes, since he saw him 
in the morning purchasing a new scourge at 
the shop where they were sold. 

From ancient times the use of whipping 
can be traced through the Middle Ages, 
down to, comparatively speaking, more mod- 
ern times, when it is easier to find records 
of the use of the rod. 

In Queen Elizabeth’s time the whipping- 
post was an established institution in almost 
every village in England, the. municipal rec- 
ords of the time informing us that the usual 
fee to the executioner for administering the 
punishment was “fourpence a head.” In 
addition to whipping being thought an ex- 


have considered the use of the lash as a sort 
of universal specific as well, for the corpora- 
tion records of this town mention that they 
paid eight-pence “to, Thomas Hawkins for 
whipping two people y‘ had the small-pox.”’ 

In France and Holland whipping does not 
seem to have been so generally practised. 
The last woman who was publicly whipped 
in France by judicial decree was Jeanne St. 
Remi de Valois, Comtesse de la Motte, for 
her share in the abstraction of that diamond 
necklace which has given point to so many 
stories. 

In connection with the history of flagel- 





XUM 





Whipping as a Punishment. 


401 





lation in France may be mentioned the cus- 
tom which prevailed there (and also in Italy) 
in olden times of ladies visiting their ac- 
quaintances while still in bed on the morn- 
ing of the “ Festival of the Innocents,” and 
whipping them for any injuries, either real 
or fancied, which the victims may have done 
to the fair flagellants during the past year. 
One of the explanations given for the rise of 
this practice is as follows: On that day it 
was the custom to whip up children in the 
morning, “that the memory of Herod’s 
murder of the innocents might stick the 
closer, and in a moderate proportion to act 
the crueltie again in kinde.” There is a 
story based upon this practice in the tales of 
the Queen of Navarre. 

Among the Eastern nations the rod in 
various forms plays a prominent part, and 
from what we read China might be said to 
be almost governed by it. Japan is singu- 
larly free from the practice of whipping, but 
makes up for it by having a remarkably san 
guinary criminal code. 

Russia is, however, par excellence a home 
of the whip and the rod, the Russians having 
been governed from time immemorial by the 
use of the lash. 

Many of the. Russian monarchs were 
adepts in the use of the whip, and were also 
particularly ingenious in making things un- 
pleasant for those around them. Catherine 
II. was so particularly fond of this variety 
of punishment (which she often administered 
in person), that it amounted almost to a pas- 
sion with her. It is related that she carried 
this craze so far that one time the ladies of 
the court had to come to the Winter Palace 
with their dresses so adjusted that the Em- 
press could whip them at once if she should 
feel so inclined. 

While the instruments of torture used in 





Russia were of great variety, the most for- 
midable “ punisher” was the knout, an instru- 
ment of Tartar origin, and of which descrip- 
tions differ. In its ordinary form it appears 
to be a heavy leather thong, about eight feet 
in length, attached to a handle two feet long, 
the lash being concave, thus making two 
sharp edges along its entire length; and 
when it fell on the criminal’s back it would 
cut him like a flexible double-edged sword. 
“ Running the gauntlet” was also employed, 
but principally in the army. In this the 
offender had to pass through a long lane of 
soldiers, each of whom gave the offender a 
stroke with a pliant switch. Peter the Great 
limited the number of blows to be given to 
twelve thousand; but unless it were intended 
to kill the victim, they seldom gave more 
than two thousand at a time. When the 
offender was sentenced toa greater number 
of strokes than this, the punishment was ex- 
tended over several days, for the reason 
above stated. 

Whipping, after dropping out of sight for 
a time in England, was reintroduced in 1867, 
in order to put a check on crimes of vio- 
lence. The law was so framed that the judges 
might add flogging at discretion to the im- 
prisonment to which the offenders were also 
sentenced. The first instance of this pun- 
ishment being used was at Leeds, where two 
men received twenty-five lashes each before 
entering their five and ten years’ penal servi- 
tude for garotting. The whip used in this 
instance was the cat-o-nine-tails, 

The whipping-post is also still used in 
some parts of this country, notably at New 
Castle, Delaware, where the “cat” is still 
administered for minor offences. Judging 
from a whipping that the writer once wit- 
nessed, it appears to be a very mild form of 
punishment. — American Notes and Queries. 
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CAUSES CELEBRES. 


XIX. 
DESRUES. 
(1777.] 


Continued. 


MMEDIATELY upon his return to Paris, 
after his journey to Versailles, Desriies 
proceeded to take such steps as he consid- 
ered necessary to establish fully his claim to 
Buisson-Soiief. He knew that M. de la 
Motte would not relinquish the estate with- 
out a struggle ; and with an ingenuity worthy 
of a better cause, he so arranged matters 
that, as the result of his scheming, he was 
enabled to place in the hands of M. Prevost, 
a notary, an instrument reciting the sale of 
Buisson ; in which the payment of 104,600 
livres by Desriies was acknowledged, and 
all prior contracts made in the matter were 
annulled. This instrument was signed by 
Desriies and his wife, and bore also a third 
signature: “ Marie Perier, wife of Saint- 
Faust de la Motte.” 

Thus strongly fortified, Desriies felt that 
he had only to demand the property of M. 
de la Motte; and on the 1st of March the 
little man presented himself at Buisson- 
Soiief. 

On seeing him, M. de la Motte cried, “ In 
the name of God, M. Desriies, tell me what 
you have done with my wife and son.” 

“ What have I done, my dear sir? Nothing 
that I know of. My wife and I advised you 
of their departure for Versailles. I have not 
the honor to be the guardian of your wife or 
of your son. I have no doubt that they are 
both well.” 

“TI do not believe it,” replied M. de la 
Motte, angrily ; “I do not believe this tale. 
No, this journey to Versailles could not have 
entered her mind. My poor wife loves me 
too dearly to disappear thus, without a word 
to tell me of her plans. We never did any- 
thing without consulting each other. Some 
terrible thing has happened to them, I feel 





it. Wretch, answer me! what have you done 
with my wife and son?” 

““M. de la Motte,” replied Desriies, gently, 
“grief has affected your mind. But to busi- 
ness. I am legally and incontestably the pro- 
prietor of Buisson-Soiief.” 

La Motte made a movement of indignation. 

“Yes,” repeated Desriies, firmly, “I am 
the only master here. But [glancing at 
those who stood near] God, who sees the 
depths of my heart, knows that I am not a 
man to take advantage of your embarrass- 
ment. Everything here belongs to me, but 
I know too well how much I owe to myself 
to drive out the old master. No, M. de la 
Motte, I do not wish to cause you pain. 
Unjust as you have been towards me, you 
shall remain here as long as you please. I 
swear, before God, and before all those here 
present, that I will allow you 3,000 livres 
a year, and I will care for you as for a 
brother.” 

“* May the devil take you, infamous scoun- 
drel!” cried La Motte, beside himself with 
rage. “ Restore my wife and my son, you 
wretch! As for this estate, do not dare to 
lay a finger on it. Nothing shall go out of 
my hands until you present my wife and my 
son to me!” 

“You will see them both, my poor man, 
in good health, I hope, and before long.” 

La Motte advanced threateningly toward 
Desriies. Two of the witnesses of this 
scene interposed. ‘Come, calm yourself!” 
said one of them. “ M. Desriies himself 
conducted your wife and son to Versailles. 
It seems to me that nothing can be easier 
than to find a trace of them. It concerned 
the purchase of a position in the War De- 
partment, did it not?” 
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“Yes, my dear sir,” said Desriies. 

“ Where did you leave them?” 

“On the terrace, near the lake.” 

“What were you doing on the terrace, and 
why did you not accompany them farther?” 

“Through pure discretion. We went there 
at the request of Madame de la Motte to meet 
a gentleman, who, at the moment we arrived, 
alighted from a carriage. He saluted Ma- 
dame de la Motte affectionately, and mani- 
fested an extraordinary friendship for the 
son. In a few moments all three entered 
the carriage. Madame de la Motte and her 
son bade me adieu, and they then drove 
off. I was greatly astonished, and followed 
the carriage. I saw it enter the courtyard 
of a magnificent house. I rang the bell and 
I asked for Madame de la Motte; the servant 
replied that he did not know what I meant.” 

This story, told in the most natural man- 
ner possible, only served to increase the anger 
of M. de la Motte, and Desriies did not seek 
to prolong the interview. 

“Your interest,” said Corad, one of the 
many friends Desriies had made at Buisson- 
Soiief, “is to find Madame de la Motte as 
quickly as possible. With her present every- 
thing will be made clear and indisputable ; 
without her they-will attack the genuineness 
of the instrument under which you claim.” 

Desriies, greatly disturbed, returned to 
Paris. His plans had been checked ; but he 
was not a man to give up the contest, and 
this partial defeat only served to redouble 
his energy. 

On his part, M. de la Motte, as soon as he 
learned that Desriies had departed for Paris, 
resolved to visit the city himself. He ar- 
rived there on the 4th of May, and, curiously 
enough, took lodgings in the Rue de la Mor- 
tellerie, only a few steps from ‘The Pewter 
Pot.” All his efforts to discover any traces 
of his wife and son proving fruitless, he 
finally determined to place the matter in the 
hands of the police. 

Desriies, however, scented the coming 
storm. He said to his wife and Bertin: 
“This miserable woman has played me a 





pretty trick, and her disappearance may 
cause me no end of annoyance. I must find 
her, dead or alive. I know about where she 
must be at this moment, and I am going to 
seek for her.” 

He packed up a few articles of clothing, 
and on the morning of the 5th of May he 
departed, announcing that he was going to 
Versailles and Palaiseau. Instead of doing 
as he had stated, he went directly to Lyons, 
where he arrived on the evening of May 7. 
He caused himself to be driven to the Hétel 
Blanc, in the Rue del’Arsenal. There he 
registered as Desportes, a merchant of Paris, 
stating, as he did so, that he had come to 
Lyons to purchase goods. 

Early in the morning of the following 
day the false Desportes went out, and re- 
turned in about an hour. “A tall lady,” he 
said to one of the servants, “dressed in black, 
will call for me shortly. Show her to my 
room. I have important business with her.” 

About nine o’clock a tall lady, dressed in 
black, presented herself and asked for M. 
Desportes. She appeared, in fact, uncom- 
monly tall for a woman, and her face was 
carefully concealed. She was conducted to 
the apartment occupied by M. Desportes, 
and remained there for about an hour. 

After the departure of this lady, Desriies 
went out himself and made several pur- 
chases, — among them a number of lady’s 
dresses, which he had sent to his room at 
the hotel. ' 

In the afternoon of the same day a tall 
lady, dressed in black, presented herself at 
the house of M. Pourra, a notary. On be- 
ing introduced into his office, she said in a 
low voice, in which a certain hoarseness was 
observable, as if the speaker were suffering 
from a severe cold: “ Monsieur, I have been 
recommended to you by M. Bergasse. I am 
on my way to Provence, and have only 
stopped at Lyons for a moment, to execute 
certain papers necessary for the termination 
of a transaction which I consummated in 
Paris. I wish to send to my husband, M. 
Saint-Faust de la Motte, a power of attorney.” 
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The instrument having been drawn up and 
executed, the lady withdrew, after desiring 
M. Pourra to forward the same to Buisson- 
Soiief. 

On the same evening Desriies announced 
to the clerk of the hotel that he had com- 
pleted his business and should depart that 
night. 

What was taking place at Paris during the 
absence of the little man? The complaint 
of M. de la Motte seemed sufficiently grave 
to authorize a search of Desriies’s house. 
The commissary Mutel, who had charge of 
the investigation, vainly sought throughout 
the premises for some trace of a double 
crime. He seized all Desriies’s papers, and 
obliged his wife to submit to a lengthy 
examination. 

While there seems to be no doubt that 
Madame Desriies was entirely ignorant of her 
husband’s crime, it is evident that she had 
been fully instructed by him as to what course 
she should pursue, and like an obedient wife, 
she followed those instructions to the letter. 

To the questions put to her, she replied 
that her husband had gone to Versailles and 
to Palaiseau to seek for Madame de la Motte 
and her son. She told the story of the 
departure of that lady immediately after 
signing the deed of sale. Madame de la 
Motte had taken with her all her wearing- 
apparel, and had wrapped up the money she 
received in a nightdress. 

“Then you saw Madame de la Motte depart 
for Versailles ?” 

“‘T saw her, and bade her adieu.” 

“And you saw the money paid to Madame 
de la Motte.” 

“Yes, Monsieur; about 100,000 livres 
were counted out by my husband on the 
table in the salon. I was lying down, as I 
did not feel well that day.” 

“ And you doubtless saw Madame de la 
Motte sign the instrument, since you signed 
it yourself?” 

“No, Monsieur; the curtains of my bed 
were drawn. Madame de la Motte brought 
two papers to the bed for me to sign.” 





“ How do you account for the disappear- 
ance of Madame de la Motte?” 

“T do not understand it. She said, ‘I do 
not wish my husband to spend this money, 
as he has already spent 100,000 livres of 
mine. He is a spendthrift, and I wish to 
make some provision for my son.’” 

The commissary Mutel withdrew. He 
did not judge it best as yet to arrest 
Desriies’s wife. He contented himself with 
keeping a close watch upon the house. 

The Lieutenant-Criminel at Chatelet also 
thought it necessary first to find Desriies. 
There was doubtless fraud somewhere in 
this transaction, but nothing proved that 
there had been any crime. Fora few days 
matters seemed to be at a stand-still ; but on 
the 13th of March the Lieutenant-General 
of police received from Buisson-Soiief the 


instrument which had been forwarded there - 


by M. Pourra, the notary at Lyons. At 
Chatelet the power of attorney, drawn up 
at Lyons, seemed at first a reassuring 
proof of the existence of the two persons 
sought. M. de la Motte, however, insisted 
that his wife was incapable of acting in this 
manner ; and besides, no letter accompanied 
the instrument. 

While the authorities were hesitating, the 
police announced the presence of Desriies 
in Paris. The little man had returned tran- 
quilly to his domicile in the Rue Beaubourg. 
He was scarcely installed there, when the 
commissary Mutel arrived at the house, 
accompanied by two police-officers, to arrest 
him. 

Interrogated by the Procureur du Roi at 
Chatelet, Desriies seemed greatly surprised 
at being suspected of the suppression of 
Madame de la Motte and her son. He 
stated, in the most innocent manner, that at 
the moment when he was most troubled at 
the non-appearance of that lady, whose con- 
tinued absence was most prejudicial to his 
interests, he received a letter from her post- 
marked Lyons, in which she announced her 
arrival in that city. Happy at seeing the veil 
raised which had so long concealed Madame 
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de la Motte from the eyes of all, he at once 
started to join her. On the 7th he arrived 


_at the Hétel Blanc. On the 8th, early in the 


morning, he went to the post-office; and 
there the first person he saw was Madame 
de la Motte herself. 

“She appeared,” added Desriies, “sur- 
prised and vexed at seeing me. ‘Ah! 
Madame,’ I said, approaching her, ‘ you have 
placed me in a strange and painful position 
My enemies accuse me of your death and 
that of your son.’ I entreated her to ac- 
company me to some place where we could 
talk more freely, and after persistent urging 
she consented to come to my room at the 
hotel. There I demonstrated to her that 
she ought to relieve me from my embarrass- 
ing situation, and that she might save my 
life by some authenticated act proving her 
existence. That she refused to do. I per- 
suaded her, finally, to send a power of attor- 
ney to M. de la Motte, in order that this 
unhappy affair of Buisson-Soiief might be 
finally terminated. She did, in fact, go to a 
notary, and executed the instrument. After 
that I did not see her again.” 

On the next day, the 25th of March, 
Desriies was again brought before the Pro- 
cureur du Roi. 

“You have, doubtless,” said the Procu- 
reur, “ kept the letter which Madame de la 
Motte sent to you from Lyons?” 

‘No, Monsieur ; it was only a few lines, 
and was not signed.” 

“ Desriies, you are lying! You killed that 
woman and her+son. You substituted an- 
other woman at Lyons, to deceive justice.” 

“Ah, Monsieur, God knows my inno- 
cence, and he will make it appear.” 

On the 18th of April an investigation was 
made in Lyons. No one could be found 
who had seen a woman there early in March 
resembling Madame de la Motte. If she 
had been there, she must have attracted 
attention, for her figure was almost gigantic, 
she being five feet eight inches in height. 
The notary Pourra and his wife, the employés 
of the Hétel Blanc, and all who had seen 





the false Desportes and the veiled lady were 
sent to Paris to be confronted with Desriies. 

Desriies had in the mean time been kept 
in solitary confinement. He asked and ob- — 
tained permission to see his wife. The next 
day a letter was received by a certain M. 
Dubois, with whom Desriies had had some 
business transactions, purporting to have 
been sent at the instance of Madame de la 
Motte. 

On the roth of April an order was issued 
for the arrest of Madame Desriies. The 
commissary Mutel, to whom was intrusted 
the execution of the order, made a new and 
more careful search of the premises. He 
fonnd a gold watch which Bertin identified 
as having belonged to young De la Motte. 
How did this watch happen to be in Des- 
riies’s house? Madame Desriies said: “ All 
that I know about it is that I saw the 
watch in a writing-desk two days after my 
husband’s return from Versailles. Desriies 
told me that he had bought a better one for 
the young man.” 

Madame Desriies was conducted to Grand- 
Chatelet. As for Desriies, although in soli- 
tary confinement, he was not idle in his 
prison; he wrote letters to his friends at 
Buisson-Souef; “ This wretch,” he said, 
speaking of M. de la Motte, “ has circulated 
the most outrageous stories concerning me. 
It is unfortunate for me that I ever knew 
him.” And he narrated with his usual pro- 
lixity his relations with the De la Mottes. 
These epistles, destined to pass under the 
eyes of his judges, were filled with pious 
expressions, with protestations of innocence, 
and a firm reliance on Divine Providence. 

The affair was pushed as rapidly as possi- 
ble, conformably to the pressing orders of 
the Procureur-General; but it was neces- 
sarily retarded by the absence of important 
witnesses from Lyons. There were also lack- 
ing the two corps de délit. An investigation 
was commenced a little later at Versailles, 
to discover traces of young De la Motte; 
but on that side it was impossible to dis- 
cover anything. 
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Suddenly a strange rumor ran through 
Paris that the mysteries of this sinister 
affair were becoming highly interesting. 
It was said, on every side, that the dead 
body of Madame de la Motte was buried in 
a cellar in the Rue de la Mortellerie. 

The reader has not forgotten Mevret, the 
man of the Rue des Haudriettes, the creditor 
who followed with a suspicious look the little 
man and his cart. On first hearing of the 
crimes imputed to Desriies, Mevret attached 
great importance to the encounter of that 
day. When he learned that they were un- 
able to find the bodies of the two victims, 








and when he compared the dates of their 
disappearance with that of his meeting with 


Desriies, he could not refrain from crying 


out: “I know where Madame de la Motte is. 
She is buried in the Rue de la Mortellerie.” 

On her part, Madame Masson, the proprie- 
tor of “The Pewter Pot,” who had not seen 
the lessee of her cellar for a long time, and 
who knew, from Rogeot, that his dog howled 
and scratched at the cellar door, had the idea 
that her Du Coudray could be no other than 
Desriies. She did what Mevret ought to 
have done, — she notified the commissary of 
police of her quarter. 


(To be continued.) 





A NICE QUESTION. 


By A. J. Eppy. 


A FEW days ago several lawyers — all 

well known at the Chicago Bar — were 
discussing a matter which, in the minds of 
some present, involved a nice point in pro- 
fessional courtesy and ethics; and the dif- 
ferent and conflicting opinions expressed 
warranted the writer in believing that a 
more general discussion of the question 
would be of interest. 

In the turn the discussion took, the ques- 
tion was considered in two phases, so to 
speak, — 

First. How far is it permissible and proper 
for opposing parties to pending litigation to 
confer together and arrive at a settlement 
without the intervention of their attorneys 
of record ? 

Second. How far is it permissible and 
proper for an attorney on one side to ap- 
proach or confer with the opposite party 
relative to a settlement without the inter- 
vention of his attorney? 

In this day of innumerable suits and con- 
tingent fees, these questions are of consid- 
erable and of increasing importance; and 
attorneys for both plaintiffs and defendants 





should consider them in all their bearings, 
lest on the one hand they fail to fully pro- 
tect their clients, or on the other hand to 
lay themselves open to charges of unprofes- 
sional and discourteous conduct, either horn 
of the dilemma being equally sharp and fatal 
to professional success and reputation. 

It is obvious that difficulties of this kind 
arise mainly from two classes of cases: (1) 
Those taken upon contingent fees; (2) 
Those taken upon shares. 

There can be no question that agreements 
for contingent fees and cases on shares stand 
in the way of compromise and settlement, 
and encourage litigation. In every case 
where the fees of the plaintiff's attorney de- 
pend upon his success, either in court or in 
extorting from the defendant a much larger 
sum than the plaintiff himself would have 
been willing to take, it is absolutely essen- 
tial that the parties should be kept apart, — 
at swords’ points, so to speak. The writer 
recalls several instances where the plaintiff's 
attorney, when he learned that the defend- 
ant had personally or by his agent — not his 
attorney, and without the knowledge of his 
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attorney — called on the plaintiff to see if 
their differences could not be satisfactorily 
and amicably settled, bitterly denounced the 
defendant for what he had a perfect right to 
do, and denounced the defendant’s attorney 
for permitting — as he supposed — such dam- 
nable plots and counter-plots to effect a 
settlement, and, incidentally, deprive the 
speculative attorney of his prospective fee or 
dividend. The administration of justice has 
come to a pretty pass when attorneys — 
mere agents employed to perform certain 
professional services — assume to dictate to 
their principals, to insist that actions shall 
not be compromised, settled, or abandoned 
without their interference. It is as if a phy- 
sician should insist that a patient should 
keep sick for his benefit. 

“ The law encourages the amicable adjust- 
ment of disputes.” 

This deserves a place among the maxims 
of the law. But unfortunately contingent 
fees do not “ encourage the amicable adjust- 
ment of disputes ;” on the contrary, they 
stand between the parties and prevent all 
amicable overtures. They are productive of 
unreasonable and extortionate demands and 
of litigation. Let it be freely admitted that 
they often work good, — that they often suc- 
ceed in obtaining for the poor and ignorant 
more than they could secure by their indi- 
vidual efforts. Admit all that can be said 
in favor of contingent fees, it must at the 
same time be granted that they are produc- 
tive of grave abuses, not the least of which 
is a meddlesome and officious interference 
between the parties whenever friendly over- 
tures are made. : 

In answer to the first question propounded, 
we assert that z¢ 7s the undoubted right of 
parties between whom differences exist, and 
whether litigation ts pending or not, to confer 
together at any time and compromise or settle 
their differences, and they may do this with or 
without the intervention of any of their em- 
ployes, agents, or attorneys. 

If an attorney or any other party has any 
valid lien or claim upon the cause of action 





or judgment, it is his duty to give notice to 
the other party and assert his rights, and in 
such case his rights must be respected in 
the settlement. But if his rights, real or 
fancied, simply grow out of a personal agree- 
ment between him and his client, — an agree- 
ment which perhaps is of such a nature that 
the law would not enforce it—then the 
other party is in no wise bound to take no- 
tice of either him or his agreement. 

We go further, and say that parties 
should make more strenuous efforts than 
they do to settle their differences. They 
should take every opportunity to confer in 
a friendly manner with one another. They 
should not permit either attorneys or offi- 
cious friends and busybodies to keep them 
apart. They should not permit either anger 
or pique to stand in the way of full inves- 
tigation and fair compromise. A quietus 
would be put upon a Jarge proportion of 
the litigation in our large cities if all the 
manufacturing and railway companies, mill- 
owners, and large employers generally, would 
in every case, especially personal-injury cases, 
persistently insist upon settlement with the 
claimant himself or herself, and ignore the 
intervention of any agent or attorney, unless 
the claimant directed the defendant to con- 
fer with his, the claimant's, attorney. It is 
the claimant’s right to speak for himself or 
through his attorney. But in four fifths of 
the cases the claimant is lost sight of till the 
day of trial. Either his attorney keeps close 
watch and guard over him, or the defendant 
unwisely refrains from all interference or 
overtures, and leaves the matter in the hands 
of his attorney. We venture to say that fully 
one half the personal-injury cases on the cal- 
endars of our courts could be settled and 
cleared off, if the defendants personally or by 
their agents — not attorneys — would see the 
plaintiffs personally, and endeavor to arrive 
at an amicable adjustment; and further we 
would predict that the sum total paid in 
settlement of all cases settled would be fifty 
per cent less than the sum total of the judg- 
ments that will be ultimately recovered, and 
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the settlements would still be more advan- 
tageous to the claimants than the judgments 
obtained after long contests, and which 
probably have to be divided with attorneys. 
But what a howl of righteous indignation 
would go up from the attorneys of the 
various plaintiffs, who would have to rely 
for compensation upon the doubtful respon- 
sibility of their clients instead of a good fat 
judgment! 

We come now to the consideration of the 
second question: What part may attorneys 
take in compromising and settling cases ? 

As a golden rule it may be laid down that 
attorneys should deal with adverse parties 
only through their attorneys. 

The attorney who follows that rule 
throughout his professional career will be 
above suspicion of intrigue or unfair dealing, 
at least in so far as the settlement of cases 
is concerned. 

It is an attorney’s province and duty to 
advise his client what to do, whether to settle 
or litigate; and it is the client’s privilege to 
follow the advice or not, as he sees fit. It is 
an attorney’s duty to keep his client advised 
at all times, from the first presentation of 
the claim to judgment and appeal, as to the 
chances and possibilities of the litigation so 
far as he can judge of the same; and it is 
the client’s privilege to act at any time upon 
the information properly afforded him by his 
attorney. The client may at any time see 
the opposing party and effect a settlement. 
With that settlement the attorney who 
wishes to be above the slightest suspicion, 
should have absolutely nothing to do, unless 
his intervention should be necessary to protect 
his client from fraud or conspiracy i the 
settlement, and this is quite an important 
exception. 

It may not at first sight seem clear why 
an attorney as the agent of his client may 
not do what the client or any other agent of 
his, not an attorney, may do. But the posi- 
tion of an attorney isa peculiar one. His 
knowledge of the law and of people, his 
powers as a persuasive reasoner, and soon, 





give him a decided advantage over men who 
are not lawyers, and in his zeal for his client 
he may say things that will bring about a 
settlement highly disadvantageous to the 
opposing party, and one which a court 
might set aside as fraudulent. And there 
are many other considerations which it 
would be superfluous to mention. 


It does not follow from the rule that an 


attorney should make no attempt at settle- 
ment, except through opposing counsel, that 
he is to be in real or feigned ignorance of 
what his client does. Not at all. It is his 
duty, if the case warrants it, to advise his 
client to settle ; and if his client informs him 
that he can settle with the opposite party, 
it is the attorney’s duty to advise his client 
as to the necessary steps to take to effect 
a settlement and obtain a release, and it is 
his duty to draw all necessary papers; but a 
keen sense of professional honor will keep 
him away from the opposite party, and he 
will keep the opposite party away from him. 
He should act solely as the adviser of his 
client, and assume that the other party is 
acting under the advice of his attorney. 
He has a right to assume that, and has no 
right to assume that the other party intends 
to act unfairly with his attorney. 

If, however, anything has passed between 
the attorneys which apprises the attorney 
for the defendant, say of the true relations 
between the plaintiff and his attorney, and 
he knows, or has reason to believe, that 
the plaintiff will act treacherously with his 
attorney, then the defendant’s attorney will 
act with still greater caution in all he does 
lest he places it in the power of an unscru- 
pulous party to do a professional brother a 
wrong. But simply because he happens to 
know that attorney for plaintiff has entered 
into a peculiar agreement with his client 
from which he may suffer, does not alter in 
the slightest degree his duty to zs client, or 
the right of his client to effect a settlement ; 
but in so far as he can, he should protect 
the proper rights of a professional brother ; 
that is demanded by professional courtesy. 
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THE GREEN BAG. 


i” our October number we shall publish an 

exceedingly interesting article on the Su- 
preme Court of Connecticut, written by Leonard 
M. Daggett, Esq., of New Haven. The illus- 
trations will include excellent portraits of Judges 
Thomas S. Williams, Henry M. Waite, ‘Thomas 
B. Butler, Origen S. Seymour, John D. Parks, 
Charles B. Andrews, Stephen M. Mitchell, Joel 
Hinman, Elisha Carpenter, Dwight Loomis, 
John Hooker, Edward W. Seymour, and David 
Torrance. 

Tue “Green Bag” for July states, as a fact, 
that the answer given bya law student to the ques- 
tion, ‘‘What is an accommodation note?” was, 
“One which the maker does n’t have to pay until 
he is ready to.” Actual fact is said to be stranger 
than fiction, and is often much more humorous 
on account of its reality. While we cheerfully 
agree that this answer is one of the funniest on 
record (and submit that daily experience lends 
to it the similitude of truth), we tender the fol- 
lowing, also actual facts, for the consideration of 
those who read the vacation issues of this hum- 
ble periodical. If anything more innocently in- 
genious can be produced, let it be produced. If 
the gentlemen who originated the answers chance 
to see them reproduced, let them not be offended, 
for they have written two of the most humorous 
things of the century. 


Question. Explain the maxim, Fa/sa demon- 
stratio non nocet. 
Answer. If I shake my fist at a man who is 


within my reach, that is an assault, though I do 

not touch him, because he is within reach and I 

may carry out my threat and hurt him. But if 

he is across the street, and so out of my reach, 
54 





that is not an assault, for fa/sa demonstratio non 
nocet. 

Question. What duty does the owner of prem- 
ises owe to one whom he invites to come upon 
the premises ? 

Answer The duty of lateral’ support. — 
Canadian Law Times. 





THE following from a Harrisburg, Penn., corre- 
spondent cannot fail to interest our readers-: — 
Editor of the“ Green Bag”: 

The extract from Judge Jeremiah S. Black’s 
famous dissenting opinion from the judgment of the 
Supreme Court of Pennsylvania in Hole v. Ritten- 
house, 1 Casey, 491, given in Mr. Hensel’s excellent 
sketch of the great jurist, recalls to mind an instance 
of judicial sparring between Judge Black and Judge 
Moses Hampton of the District Court of Allegheny 
County at Pittsburg, which occurred about the same 
time, and which may be read with interest by the 
patrons of the “ Green Bag.” 

The case of Wilson w Steamboat Tuscarora, 1 
Casey, 317, in which Edwin M. Stanton was con- 
cerned for the defendant in error, tried in the Dis- 
trict Court at Pittsburg, before Judge Moses Hamp- 
ton, and decided ona reserved point, was reversed 
because the question of law was not properly 
reserved. 

The opinion of the Supreme Court was written by 
Judge Black, and his criticism of the manner of re- 
serving questions of law prevailing at that time in 
the District Court was severe and rasping. Among 
other things offensive to Judge Hampton, he said: 
“It is impossible for us to sustain such a proceeding 
as this. . . . In a common-law action every disputed 
fact must be determined by the jury, and not by the 
judge who presides at the trial. This is an inflexible 
rule of law, which we cannot change until we can 
overthrow the Constitution. . . . It is in vain to say 
that the facts in this case are not disputed... . 
The pleadings put them in dispute. . . . Among the 
children of Israel it was the Aard causes that were 
brought to Moses, and not those which were plain.” 

Shortly after this opinion was written the case of 
The Commonwealth v. Hays, 1 Pitts. Rep. 316, an 
action upon the bond of a public officer, was tried 
before P. J. Moses Hampton, and a question of Jaw 
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reserved and decided. After delivering the opinion, 
Judge Hampton read the following: 

Note for Counsel. —“ lf the counsel should be of 
the opinion that the question of law has not been 
reserved in such a manner as to meet the rule laid 
down by the Supreme Court, they can draw up a 
formal bill of exceptions, presenting the questions 
more distinctly, and it will be sealed by the court. 
. . - | make this suggestion by way of caution, inas- 
much as my brother Williams and myself have both 
been unfortunate, it seems, in our mode of reserving 
questions. The Supreme Court recently reversed a 
judgment entered by myself, because the question 
was not properly reserved. . . . The counsel on 
both sides understood distinctly the question of law, 
and argued it with great ability both in this court 
and in the Supreme Court. Yet Mr. Justice Black, 
in delivering the opinion of that court, says : ‘ This 
was an issue of fact. A jury was called to try it, and 
each party produced whatever evidence he had to 
sustain the issue on his part. But the jury to whom 
the evidence was given were discharged by the 
court without giving a verdict, or even hinting an 
opinion on any part of it except the amount of the 
plaintiff's loss.’ In another place he says: ‘We 
review here nothing but what appears on the record. 
This record is blank.’ That must have been a 
strange kind of blank, indeed, if the learned judge 
found in it all he thinks he did. Yet it must all be 
there, for he says they review nothing but what ap- 
pears on the record. He has discovered far more 
in that blank record than either this court or the 
learned counsel ever dreamt of. . 

“In another part of the opinion, he says : ‘ Among 
the children of Israel it was the hard causes that 
were brought to Moses, not those which were plain.’ 
I have looked carefully inté the practice of that dis- 
tinguished Supreme Judge of Israel, for some light 
on the subject of reserving questions, but have not 
been able to find a solitary case, during his admin- 
istration of justice for a period of forty years in the 
wilderness, in which he reversed the judgment of 
the inferior courts because the questions were not 
properly reserved. Nor can I find, after the most 
careful examination of the ‘ Lamentations of Jere- 
miah,’ any complaint against the judges of Israel 
for not reserving their questions of law in a more 
formal manner. . . . > 

“In another part of the learned Judge’s review of 
this blank record, he says: ‘ We can easily see how 
this practice crept into the District Court of Alle- 
gheny County.’ On what page of the blank record 
this information is contained is more than I can dis- 
cover. Yet it must all be there, because we are as- 
sured that the Supreme Court reviews ‘nothing but 
what appears on the record.’ . .. No complaint was 
ever uttered by the old Supreme Bench on that sub- 
ject. But this same learned judge, in a recent opinion 





delivered by him in the case of Hole v. Rittenhouse, 
has explained the reason of the present difficulty 
about reserved questions. He says: ‘ But now, new 
lords, new laws, is the order of the day. The major- 
ity of this court changes on the average once every 
nine years, without counting the changes by death 
or resignation.’ Thus we see that the difficulty has 
not arisen from any deviation by this court from the 
practice of either the children of Israel in the wilder- 
ness, or of any of our predecessors on this bench; 
and the warning voice of the learned judge given in 
his opinion in Barney Hole’s case tended to confirm 
my former convictions, that the best method of avoid- 
ing all the evils growing out of these modern inno- 
vations so apt to spring from the frequent changes 
of the judges is to cling more closely to the ancient 
doctrine of stare decisis, so strongly recommended 
by Judge Black. A speedy return, therefore, to the 
practice of Chief-Justice Moses in the wilderness 
and of the old Bench of the Supreme Court, in de- 
ciding all the ‘hard causes’ brought up to them, 
without regard to the technical form in which they 
are reserved, would be the best practical illustration 
of this valuable precept.” — T. S. H. 


An Indianapolis correspondent favors us with 
the following communication on the subject of 
“ Citations ” :— 


Editor of the‘ Green Bag” : 

Judge Thompson, of St. Louis, has said something 
in the “Green Bag” about “ reporting.” Permit me, 
through the same medium, to say something about 
works of citation of cases. 

Simon Greenleaf, I believe, was the pioneer in this 
class of works, when he got out his “Overruled Cases” 
in 1838. This was a general work, covering all the 
English and American reports, of “ Cases Overruled, 
Denied, and Doubted, Arranged Alphabetically by the 
Plaintiff's Name.” Successive editions of this work 
were printed ; and in 1856 Mr. John Townsend revised, 
enlarged, and published a fourth edition of the work. 
The author and editor undertook to give the particu- 
lar point upon which the case given was overruled ; 
so that it would be unnecessary to refer to the report 
when the case was doubted, denied, or overruled. At 
that early day, as compared with now, the labor of 
preparing such a volume was a comparatively light 
one. 

In 1873 Mr. Melville M. Bigelow gave us “An 
Index of the Cases Overruled, Revised, Denied, 
Doubted, Modified, Limited, Explained, and Distin- 
guished by the Courts of America, England, and 
Ireland.” In 1887 Mr. Charles F. Williams com- 
piled a supplement for this volume. In this work it 
was attempted to show in what particular case a 
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given case was denied, doubted, overruled, etc. ; but 
no reference is made to a case cited, either with ex- 
press or implied approval. In this respect it was 
like Greenleaf’s work. 

In 1878 Cockroft, of Chicago, began the publica- 
tion of “ An Unabridged Table of Cases” of all the 
reports in America, showing in what volumes of re- 
ports a particular case had been subsequently cited, 
and giving also an alphabetical list of all cases re- 
ported. No attempt was made in this work to show 
what had been said of or done with regard to a case, 
beyond saying that it had been subsequently cited, 
giving the name of the case, book, and page where 
cited. The first volume covers 727 pages, and goes 
as far as “ Bizzell.” The work proceeded no farther. 
No attempt was made to give English cases when 
cited in an American decision. In this there was a 
manifest defect in the work. 

In 1882 Rapalje & Lawrence published a table of 
all American and English cases, covering the decis- 
ions published in 1881, which had been cited in the 
reports of cases for that year, undertaking to show 
exactly what was said of or done with all cases re- 
ferred to in the opinions of the court reported that 
year. No table of cases merely reported was given. 
To say the least, the adoption of the plan of merely 
giving those cases cited in decisions reported for that 
year was a very singular one, and one from which 
failure might be expected. 

Waite’s table of citations of New York was prob- 
ably the pioneer where confined to a particular State. 
This was in 1872. This work gave no foreign cases 
cited in the New York reports, nor any table of 
cases merely reported in that State. Robert Desty’s 
California citations appeared in 1874, in which he 
merely gave a case, where cited, and the particular 
point upon which cited. Foreign citations were 
given, but no table of California cases merely re- 
ported. 

From this time on, tables of citations came from 
the press quite rapidly. Some of them are very 
queer specimens. So far as I have been able to ob- 
serve, tables of citations have been published in the 
following States: California, Connecticut, Georgia, 
Illinois, Indiana, Iowa, Massachusetts, Michigan, 
Minnesota, Nebraska, Nevada, New York, North 
Carolina, Ohio, Pennsylvania, Texas, and Wisconsin. 
There are several tables of Federal citations; and 
one of England, constructed on quite a limited 
plan. 

In few States are there tables of cases reported 
given with those cited. A moment’s reflection will 
show the advantage of giving a table of cases re- 
ported. Often the name of a case is known, but not 
the volume wherein reported. Such a table will en- 
able the person hunting to find it. It is also a source 
of gratification to an attorney, when running a case 
down, to know that it has not been overlooked; 





and he feels more assured that it has not been if he 
finds it noted with those cited. 

In several States the exact point upon which a 
case is cited is given. This entails great labor upon 
the compiler, —a labor out of all proportion with the 
benefit to the practitioner. So the same is true of 
the practice of marking a case as doubted, overruled, 
explained, and the like ; for such statements convey 
no information to the attorney. In all these instances 
the practising attorney prefers to, and will, if prudent 
and careful, look up just what was said about the 
particular case cited from the report itself. 

A very absurd practice is to arrange the cases 
cited according to the numerical order of the reports. 
Thus the cases cited from volume one of the series 
of reports of the State are arranged alphabetically, 
and the report and page where subsequently cited are 
given. This is far less convenient than arranging 
all the cases cited in alphabetical order. Such 
tables have been prepared for Georgia and Michi 
gan (Fitch’s). 

Talbot’s “Citations of Michigan” is a very intricate 
and absurd affair. It is in three parts. The first 
part consists of Michigan cases cited, and is arranged 
in double alphabetical order. Thus Adair v. Adair 
is arranged under the head of “ A. A.;” Abbot v. 
Godfrey, under “*A. G.” The second part is ar- 
ranged in the same order, but consists of Michigan 
cases not cited. The third part is arranged in the 
same order, of foreign cases cited in Michigan re- 
ports. How much better this work would have been 
if all these cases had been thrown together in single 
alphabetical order ! 

Shepard’s Wisconsin table of cases has all the 
foreign cases arranged under the particular State 
from which cited; placing also the Federal and Eng- 
lish cases cited under two separate heads. This ar- 
rangement is very awkward. 

Albion W. Tourgee’s “ Digest of Cited Cases” of 
North Carolina is a monument of labor. All North 
Carolina civil cases cited are arranged in alphabeti- 
cal order, and likewise are separately arranged all the 
criminal cases cited. No attention is paid to for- 
eign cases. With each case cited is a short syllabus 
of the cases, and along with the syllabus is a citation 
of authorities relied upon by the court to support the 
decision. Below this syllabus are the cases, with 
book and page, where the case given has been sub- 
sequently cited; and if there are more points than 
one in the syllabus, they are numbered and a corre- 
sponding number attached to the name of the case 
where subsequently cited. These syllabi are num- 
bered consecutively ; and an index attached to the 
book gives the particular syllabus where a particular 
subject is discussed. Thus the work serves both as 
an index to the reports and a work of citations. 

Dale & Lehmann’s “ Overruled Cases ” is an Eng- 
lish work. No case is noticed unless it has been 
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commented upon. Cases that have been merely 
cited in an opinion, without comment, are ignored. 
The first volume contains an alphabetical list of 
cases, and a citation of the reports and pages where 
they have been commented upon or discussed. The 
second volume is a regular digest, arranged by sub- 
jects; and the comments upon a particular case are 
copied under the appropriate head. In the first vol- 
ume is a reference to the page in the second book 
where the particular case is discussed. In some re- 
spects this is an admirable work. With it it is pos- 
sible to tell the exact status of ‘a case. that has been 
discussed, without reference to the report; but be- 
yond this it does not go. 

A work on citations should contain a complete 
table of cases reported, and a complete list of all 
cases cited, both American and English. It is not 
necessary to give the name of the case where a 
case is cited, but only the book and page where it 
will be found. By thus doing, space and labor will 
be saved. Designating a case as overruled, doubted, 
etc., is really an unnecessary labor, and of but little 
value. In almost every respect Cockroft’s Table of 
Cases was an admirable one. It was increased in 
bulk by unnecessarily giving the names of the cases 
where a case was cited. The present work in use 
in Indiana is the best I know of. It gives all! 
Indiana cases reported in the American Decisions 
and Reports. 

It is to be regretted that so few lawyers fully 
appreciate the value of a table of citations. It is 
among the most, if not ##e most, valuable book ina 
lawyer’s office. It gives you almost unerringly the 
status of every case, or enables you to trace its 
status. If you find a case very nearly in point, it is 
possible to follow up this case where cited in sub- 
sequent reports, and find a case directly in point. 
Suppose you have a foreign case, found cited in a 
text-book for instance, and it supports you, but you 
have not been able to find anything of the rule an- 
nounced in it in your own reports; by taking a table 
containing foreign citations, you may find this foreign 
case cited in your own reports, and thus not only 
learn how your own court regards it, but even dis- 
cover a case well in point which your search had 
failed to reveal. 

A work citing all the cases reported in America 
and a// the citation of cases made in our reports 
would be of great and incalculable value. It would 


do much to harmonize the future decisions of our | 


courts, and serve to reveal the many inaccurate de- 
cisions. It would tend to show the value of each 
case, and how it is considered by other courts. Such 
a work would be a great undertaking, but not be- 
yond the possible; nor would it be as laborious and 
costly as several enterprises already pushed to a 
successful end. Who will undertake it? 

W. W. THORNTON. 





LEGAL ANTIQUITIES. 


Epwarp VI. repealed all former laws against 


vagabonds, and passed an act by which all vaga- . 


bonds, who were described as able-bodied men 
or women loitering, wandering, and, not seeking 
work, or leaving it when obtained, were liable, 
on apprehension by their master from whom 
they had run, to be marked with a V, and to be 
the slaves of such master for two years. Should 
they run away again, they were to be branded 
with an S, and become their master’s slaves for 
life. Iron rings might be riveted about the 
necks of slaves, who might also be punished 
by their masters, at will, with beating and with 
chains. Bread and water, or broken food, was 
to be their only diet. Unclaimed vagabonds 
were to be arrested and to become the slaves 
of the parishes to which they belonged ; and 
the work of all slaves might be let, sold, or be- 
queathed. Impotent and needy folk were to be 
duly cared for by the parishes in which they were 
born, or in which they had dwelt for three years, 
and collections were to be made in church every 
Sunday towards a relief fund. 

Queen Elizabeth was.even more severe to- 
wards vagrants. In a commission issued to Sir 
Thomas Wilford, she commanded him “to repair 
to all common highways near to the city which 
any vagrant persons do haunt, and with the 
assistance of justices and constables, to appre- 
hend all such vagrant and suspected persons, 
and them to deliver to the said justices, by them 
to be committed and examined of the causes of 
their wandering ; and, finding them notoriously 
culpable in their unlawful manner of life, as in- 
corrigible, and so certified by the said justices, 
to cause to be executed upon the gallows or 
gibbet some of them that are so found most 
notorious and incorrigible offenders.” 





FACETIZ. 


Not long since an attorney at a county court 
deemed it necessary to impugn the respectability 
of a Mr. Butterworth, but the witness he relied 
on proved a good deal too much for him. The 
legal gentleman commenced thus: — 

“Do you know Mr. Butterworth ?” 

“Yes, I do.” 
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“Well, then, now tell us what is Butterworth ?” 


The witness looked him full in the face ; then; 


assuming an innocent and unconcerned expres- 
sion, he replied, much to the delight of a crowded 
court: “Thirty cents a pound, although I have 
paid as high as —” 

“That will do, sir; you can stand down, we 
shall not want you again.” 





JupcE Bares, of Missouri, was a monomaniac 
on the subject of tax titles, and while on the 
bench of the Land Court resorted to every con- 
ceivable plan to overthrow a title predicated upon 
a tax sale. In an action of ejectment pending in 
his court, the plaintiff relied upon a tax title ; and 
when he introduced his deed in evidence, the 
judge scrutinized it very closely, and found the 
land described as “N. E. qr., of S. E. qr., of 
S. 4, T. 40;” and the following colloquy took 
place : — 

“Mr. Counsel, what do the letters N. E. in 
this deed stand for?” 

“* North East, if your Honor please.” 

“North East, North East? What evidence 
is there before the court to show that they mean 
any such thing?” 

“ The letters N. E. are usually used by survey- 
ors to designate the point of the compass.” 

‘* How is this court to know that they were 
not intended to represent ‘New England,’ or 
‘New Edition,’ or ‘ Nothing Extra,’ or any other 
words to which the initials may be applicable ? 

“The point raised by your Honor is new, 
and I am not prepared to give any additional 
explanation.” 

““The objection to the introduction of the 
deed is sustained upon the ground of uncertainty 
in the description of the premises. Plaintiff 
nonsuited.” 





“T wIsH to ask this court,” said a lawyer who 
had been called to the witness-box to testify as 
an expert, “if I am compelled to come into this 
case, in which I have no personal interest, and 
give a legal opinion for nothing?” 

“Yes, yes, certainly,” teplied the mild-man- 
nered judge ; “give it for what it is worth.” 





PRISONER. I don’t think there will be any 
need of your addressing the jury. 
LawyER. Why not? 
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PRISONER. My insanity will be instantly plain 
to them when they see that I have retained you 
to conduct my case ! — Puck. 





Po.icE MaGistraTeE. Did you see the begin- 
ning of this trouble? 

Witness. Yes, sir ; I saw the very commence- 
ment. It was about two years ago. 

MAGISTRATE. Two years ago? 

Witness. Yes,‘sir. The parson said, “ Wilt 
thou have this man to be thy wedded husband?” 
and she said, “ I will.” 


NOTES. 


An American lawyer, addressing a lay audi- 
ence on the necessity of codification, makes the 
following startling statement: “You will find 
the common law in 6,o0o0 volumes of law re- 
ports, which average 700 pages to the volume, 
making 4,200,000 pages. If you read fifty pages 
every day in the year for 230 years, you will 
have read this judge-made law down to the 
time you began your course of reading. But 
during your long course of reading, the judges 
have been engaged in making this kind of law 
at the rate of 16,000 cases a year; so that after 
you have read 230 years, you will find the vol- 
umes of reports that have accumulated since you 
began to read, exceed by many times the nuim- 
ber you have read.” — The Furist. 





Tue “British Medical Journal” says: “ The 
danger of kissing a greasy book, so often ten- 
dered in police and law courts to a witness 
about to be sworn, is at last appreciated by 
some officials and in some quarters. We see 
it stated that when the Duke of Fife appeared 
lately at Stratford in a prosecution, the Testa- 
ment on which the witness took the oath was 
enveloped in some clean white paper for his 
use, —a precaution which might with advantage 
be more generally adopted.” 


ELEctRIcITY has been used for the first, and, 
it is sincerely to be hoped, for the last time, as 
a means of capital punishment. ‘The scenes 
attending the execution of Kemmler were pain- 
ful in the extreme, and could have afforded little 
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satisfaction to the advocates of this new method 
of vindicating the majesty of the law. We 
heartily agree with Dr. George F. Shrady, 
editor of the “ Medical Record,” who expresses 
himself as follows: “The experiences in the 
Kemmler case, in spite of all the precautions 
taken, have shown many difficulties in the way 
of the adoption of the method. It is far from 
simple in its application. It requires elaborate 
and careful preparation ; it multiplies machinery 
which, without expert manipulation, is liable to 
fail in its working, and bring about disastrous 
results ; it may be a source of danger to the 
executioners and spectators; it increases the 
expense of executions ; but worse than all in 
the necessary preparation of the victim, there is 
crowded upon him in a few seconds an amount 
of horror and suspense which has no compari- 
son with any other forms of rapid demolition 
save those of being thrust into the muzzle of a 
loaded cannon or dynamite bomb. When it is 
assured that the ends of justice and humanity are 
not reached by the contrivance in question, and 
when it must be admitted that even this method 
cannot be divested either of cruelty or barbarity, 
the way seems to be open for the discussion of 
the abolition of capital punishment altogether. 
From physical, humanitarian, and judicial stand- 
points, the time is ripe for its consideration. 
We venture to predict that public opinion will 
soon banish the death-chair as it has done the 
rope, and that imprisonment for life will be the 
only proper punishment meted to a murderer.” 

If Kemmler’s death results in the abolition of 
capital punishment, a good end will have been 
accomplished, even though the means may have 
been of doubtful expediency. 


REVIEWS. 


THE JURIDICAL Review for July is an unusually 
interesting number. J.G. Bourinot contributes 
the second part of his article on “The Federal 
Constitution of Canada.” Dr. Edward F. Wil- 
loughby writes on ‘‘ The Criminal Responsibility 
of the Insane.” Articles on “Foreign Compa- 
nies under the French Law,” by C. A. Kennerley 
Hall; “The De Facto Principle in Jurispru- 
dence,” and “The Work of the West Indian 
Commissioners,” by A. Wood Renton, make up 








the other contents. An admirable portrait of 
Lord Selborne is given as a frontispiece. 


SCRIBNER’S MaGAZzINE for August is a fiction 
number, containing six short stories, five of them 
illustrated. As is usual in this magazine, a 
number of entirely new writers are brought for- 
ward with stories of striking originality. They 
show great variety of scene and subject, and in- 
clude a newspaper story, a tale of army life, a 
California story, a Maine woods story, and a 
New York City story, besides Mr. Bunner’s 
capital burlesque modernization of Sterne’s 
“Sentimental Journey.” There is also the be- 
ginning of Part Second of the remarkable anon- 
ymous serial, “Jerry,” which brings the hero 
to manhood and opens his adventurous career. 
In this new phase of the novel the writer 
exhibits virile characteristics which were not de- 
manded in the pathetic descriptions of Jerry’s 
youth. The fiction idea of the number is fur- 
ther carried out in the very richly illustrated 
article by the Blashfields on “ The Paris of the 
Three Musketeers.” The veteran London pub- 
lisher and close friend of Stanley, Mr. Edward 
Marston, tells, with striking illustrations made at 
Cairo, “ How Stanley wrote his Book.” There 
are also poems by Thomas Bailey Aldrich and 
Andrew Lang. 





Ir is because “The Anglomaniacs ” presents 
a novel aspect of New York life with uncommon 
pith and wit that the third part, in the August 
number of the CEeNntTuRY, will be probably that 
portion of the magazine to which most readers 
will first turn ; and they will find this instalment 
quite as interesting as those which have preceded 
it. In the new chapter of Mrs. Barr’s striking 
novel “ Friend Olivia,” the heroine sets sail for 
America with her father, who goes in search of 
religious freedom and converts. The short story 
of the number is entitled “ The Emancipation 
of Joseph Peloubet,” by John Elliott Curran. 
Few readers will reach the end of the second 
paper by Dr. T. H. Mann on his experiences as 
“A Yankee in Andersonville” without being 
profoundly touched by the pathos of his helpless 
journey to his home in Boston. The realistic 
pictures, made from photographs, add to the in- 
terest of the narrative of life in the prison-pens 
at Andersonville and Florence. Another article 
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bearing briefly on the history of the war, is Miss 
S. E. Blackwell’s statement, in “Open Letters,” 
of “ The Case of Miss Carroll,” whose claims for 
services to the Union are still unconsidered by 
Congress. In the tenth part of ‘‘ The Autobiog- 
raphy of Joseph Jefferson,” the comedian writes 
most entertainingly of John Brougham, Edwin 
Adams, Charles Fechter, George Holland, and 
of other favorites who have not long been absent 
from the stage. Another illustrated feature of the 
number that is pervaded by an artistic personal- 
ity is the fifth instalment of John La Farge’s 
“Letters from Japan.” There is also a decided 
literary quality in Mrs. Amelia Gere Mason’s 
fourth paper on “The Women of the French 
Salons,” which treats more particularly of the 
salons of the eighteenth century. John Muir, 
who writes too seldom in these days, contributes 
an important paper on “ The Treasures of the 
Yosemite.” The article is richly illustrated, and 
there are maps to indicate the boundaries of 
the proposed enlargement of the Yosemite Park. 
Other illustrated features of the number are W. J. 
Stillman’s paper on the “ Italian Old Masters,” 
Sandro Botticelli, with three full-page engrav- 
ings by Cole; an entertaining account by Gus- 
tave Kobbe of “The Perils and Romance of 
Whaling ;” and the second part of Harriet W. 
Preston’s “ Provencal Pilgrimage,” illustrated by 
Pennell. President Eliot of Harvard contributes 
“The Forgotten Millions,” a study of the com- 
mon American mode of life, as typified by the 
permanent native population of Mt. Desert. 


“ For the sake of the American author who is 
now robbed, for the sake of the foreign author 
who is now plundered, for the sake of that vast 
body of people who read books in the United 
States, and upon whom we now force all the 
worst and cheapest stuff that the presses of the 
world pour forth, a bill for international copy- 
right ought to be passed. Most of all, it ought 
to be passed for the sake of the country’s honor 
and good name.” So writes Henry Cabot Lodge 
on “International Copyright” in the August 
ATLANTIC. His article is worth studying. “The 
Use and Limits of Academic Culture,” a paper 
by Prof. N. S. Shaler, which shows the man- 
ner in which Professor Shaler believes the col- 
lege could be brought into closer touch with 
the aims of the ordinary student, namely, the 





gaining of a living, is a noticeable paper of the 
number. It is followed by a sketch of Madame 
Cornuel and Madame de Coulanges. Both of 
these clever Frenchwomen were given to epi- 
gram and bon-mots, many of which are retailed 
in this amusing sketch, which is written by Ellen 
Terry Johnson. Miss Murfree’s “ Felicia” and 
Mrs. Deland’s “ Sidney” continue their course. 
Mrs. Deland has, we fancy, reached the turning- 
point in her heroine’s history. The poetry of 
the number is particularly good. Mrs. Fields 
has a sonnet; Mr. Whittier a three-page poem 
on the town of Haverhill ; and Dr. Holmes ends 
his instalment of “Over the Teacups” with 
some verses which will have great vogue, en- 
titled “The Broomstick Train; or, The Return 
of the Witches.” 


Reapers of the first two instalments of Al- 
phonse Daudet’s “ Port Tarascon” will turn 
with impatience to its continuation in the Au- 
gust number of HaRPER’s MaGaziNnE. Extracts 
from the diary of Secretary Pascalon portray in 
a realistic manner the life of the colonists in 
their island home, their discomforts, their amuse- 
ments, and “everything said and done in the 
Free Colony under the government of Tartarin.” 
Theodore Child contributes to the same number 
of the magazine a paper describing an Ameri- 
can’s “Impressions of Berlin,” with some ac- 
count of the leading attractions of the German 
capital. Edward Everett Hale, in “ Magellan 
and the Pacific,” relates the old story of the 
first circumnavigation of the globe, but adds 
to it some facts hitherto not generally known. 
Capt. Charles King, U. S. A., contributes an in- 
teresting paper giving an account of “ Custer’s 
Last Battle.” Octavia Hensel, in an article 
fully illustrated from photographs, tells the his- 
tory of the famous printing-house of “ Plantin- 
Moretus,” and describes a visit to the museum 
in Antwerp, where the literary and art treasures 
of that establishment are preserved. Ellen B. 
Bastin contributes a paper on the “ Geology of 
Chicago and Vicinity.” Dr. Francis Parkman, 
in “ A Convent at Rome,” relates his experience 
during a brief stay many years ago in the con- 
vent of the Passionists at Rome. Short stories 
are contributed by Richard Harding Davis, 
Thomas A. Janvier, and Lina Redwood Fairfax ; 
and poems by Coates Kinney, Renneli Rodd, 
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John B. Tabb, and and Harriet Prescott Spof- 
ford. In the editorial departments George Wil- 
liam Curtis relates some reminiscences of 
Dickens’s last visit to America; William Dean 
Howells discusses the ethics of criticism ; and 
Charles Dudley Warner offers some suggestions 
relative to “conversation lunches” and the in- 
fluence of culture upon individuality. 


—_—@——_——_ 


BOOK NOTICES. 


ELEMENTS OF THE Law oF DomEsTIC RELA- 
TIONS AND OF EMPLOYER AND EMPLOYED. By 
IrvinG Browne. Second Edition, Revised. 
The Boston Book Company, Boston, 18go. 
$2.50 net. 


While the ponderous treatises of the law keep 
their place in the front rank of professional literature, 
it may be questioned whether the monographs — 
the condensed statements of principles, serving as it 
were on the skirmish line —do not do at least their 
equal share in the battle of legal intellect. 

Among the monographs there is none clearer, 
terser, or more useful than Browne’s Elements of 
the Law of Domestic Relations. This publica- 
cation of some of Mr. Irving Browne’s lectures 
before the Albany Law School — tested before 
printing on the intellects of successive classes of 
bright young men at Albany, and since printing, by 
the classes and professors of various law schools — 
has now reached a second edition. While the state- 
ment of law could not very well be made clearer than 
before, later cases have been cited, and the text has 
been somewhat developed. The result is, as before, 
a text-book which should be used in every law 
school, as well as by every lawyer who has an impor- 
tant case on the subject, and wishes to argue it on 
sound principles. 


History OF THE Court or CHANCERY, and of 
the Rise and Development of the Doctrines 
of Equity. By A. H. Marsr, Q.C. Cars- 
well & Co., Toronto, 1890. 


In a compact little volume of 140 pages Mr. 
Marsh gives an interesting historical account of the 
Court of Chancery, and the origin and development 
of the equitable jurisdiction of that court. A great 
deal of valuable information has been collected by 
the author, and the book is one that will be read 
with interest by the profession. It will be found es- 


pecially useful by students commencing the study of 
the law. 











Ricuts, REMEDIES, AND Practice, at Law, in 


Equity, and under the Codes. By Joun D. 
Lawson. Vol. VI. Bancroft-Whitney Com- 
pany, San Francisco, 1890. $6.00 net. 


To compress into seven volumes the law appli- 
cable to civil cases is a work which few would care 
to undertake, and one which still fewer writers could 
accomplish successfully; and as this work approaches 
its completion (there being but one more volume 
to come), we are more than ever struck with admi- 
ration for the thorough and exhaustive manner in 
which Mr. Lawson has performed his task. The 
present volume continues the third division, — 
Property Rights and Remedies, — and contains the 
titles Real Property, Easements, Landlord and Ten- 
ant, Fixtures, Watercourses, Nuisances, Mortgages, 
Liens, Descent and Distribution, Wills, and the first 
part of the title, Remedies and Procedure, viz., Arbi- 
tration and Award: 


A DIGEST OF ALL THE REPORTED AMERICAN 
CASES AND SELECTED ENGLISH CASES. 1888 
Supplement. Being also a Supplement to Vol. 
XIX. United States Digest, New Series. Di- 
gest Publishing Co., New York, 1890. $6.00. 


With the merger of the 1888 volume of the U. S. 
Digest in the Complete Digest, the Digest Publish- 
ing Company announced the publication at very 
early date of a supplement for that year. In the 
present volume that promise is redeemed, making 
the year 1888 now as complete as the preceding and 
subsequent years. Prepared with the same care and 
discrimination which characterize the other volumes 
of this important digest, and containing a great 
number of decisions and other valuable matter which 
have never appeared in any other digest, this Sup- 
plement will be welcomed by all who appreciate the 
merits of the Digest Publishing Company’s work. 


Tue DutiEs OF SHERIFFS, CORONERS, AND CON- 
STABLES, with Practical Forms. By Joun G. 
Crocker. Third Edition, Revised and En- 
larged, by James M. Kerr. Banks & Broth- 
ers, Albany, N. Y., 1890. $5.00. 


This work has long been recognized as a standard 
upon the subject of which it treats. The last edition 
was published in 1870, and the numerous changes in 
the statutes affecting the powers and liabilities of 
Sheriffs, Coroners, and Constables have rendered a 
new edition necessary. The additions made by Mr. 
Kerr render the work of much greater value than 
ever, and it is now undoubtedly the best book on 
the subject offered to the profession. 
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